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I.
INTRODUCTION


The Weltfinanzkrise slammed into the world automotive industry with hurricane force on Sunday, September 14, 2008, when Lehman Brothers sought bankruptcy relief.  The stock market selloff and other market dislocations that this bankruptcy filing induced ultimately caused the rapid plummeting of motor vehicle sales in North America, Europe and elsewhere.  General Motors Corporation and its European operations of Opel, Vauxhall and Saab were especially hard hit, eventually forcing GM to market those operations.  While GM agreed to sell its Saab brand separately in the context of Swedish insolvency proceedings, GM elected not to seek bankruptcy relief for the Opel/Vauxhall units but to market them through a private bidding process conducted in the Spring and Summer of 2009.


On September 10, 2009, after many twists and turns during the months-long negotiation process, GM announced that it would sell a 55% equity stake in Opel to a consortium consisting of Magna International, Inc., a global Tier I automotive supplier, and Sperbank Rossii, a Russian bank with connections to GAZ Group, a Russian auto manufacturer.  Germany agreed to support this acquisition through €4.5 billion in loan guarantees to be made by the federal government and the governments of the states where Opel maintains plants.  Shortly after this announcement, the Belgian and Spanish governments, in which countries Opel factories are also located, complained to the European Union’s Commissioner for Competition, Neelie Kroes, that GM’s selection of Magna/Sperbank as the winning bidder was improperly influenced by Germany’s promise of discriminatory state aid and, therefore, ran afoul of The Treaty of Rome and EU competition laws.  These complaints drew a warning from Neelie Kroes to Germany that the proposed acquisition appeared to violate the competition laws of the European Union.  In the wake of this intra-European Union dispute, GM management reversed its decision and, on November 3, 2009, announced that it had decided to cancel the proposed sale and retain Opel/Vauxhall as an integral part of the “New GM.”


The Opel saga, which is related in this article, has a “soap opera” quality to it; it is a story of a behemoth, multi-national corporation teetering on the precipice of financial collapse while election-oriented politicians and savvy businesspeople jockey for advantage.  This story nevertheless raises important issues about how EU state aid can be used and, sometimes, misused and whether an Opel insolvency proceeding would have been a faster and more dependable vehicle for its sale.  These are the basic issues that are addressed in this article.

II.
THE PLAYERS AND THEIR ROLES


A.
General Motors Corporation


General Motors Corporation (“GM”) was incorporated in 1908 through the efforts of William Crapo “Billy” Durant, a swashbuckling, turn-of-the-century entrepreneur, through the consolidation of 13 automobile companies and 10 auto suppliers.  GM steadily grew in size and stature under his direction and that of Alfred P. Sloan, who succeeded Durant as GM President in 1923.  In the early 1930’s, GM overtook Ford Motor Company as the auto sales leader in the United States and maintained that position for 70 years.  The 21st Century, however, has not been kind to GM.  General Motors’ share of the U.S. motor vehicle market has shrunk from 50% in the 1950s to 20% as of January 2010.  From September, 2008 to the present, GM has run through three CEOs, (i) George Richard (“Rick”) Wagoner, Jr., who resigned under government pressure in May, 2009; (ii) Frederick A. (“Fritz”) Henderson, who resigned under board pressure in December, 2009; and (iii) Ed Whitacre, who presently occupies this post.


In 1929, GM acquired 80% of the Opel’s stock and, two years later, purchased the remainder from the Opel family.
  Immediately prior to World War II, Opel was the largest manufacturer of motor vehicles in Europe but, in 1940, on directions from the government of the Third Reich, Opel was directed to cease civilian manufacturing and shift to wartime production.  In 1946, GM reasserted control over Opel, rebuilt its bombed-out factory in Rüsselsheim, and resumed producing vehicles for the European market.
  Although Opel manufactures non-luxury cars for lower-income buyers, the Technical Development Center in Rüsselsheim is a critical center for GM’s global research and development of small-car and electric automobile technology.


B.
Opel


Adam Opel established Adam Opel GmbH in Rüsselsheim, Germany in 1863 as a manufacturer of sewing machines.  In 1886, Opel began to produce bicycles and, in 1899, switched to the assembly of motor vehicles.  By 1914, Opel had become the largest automobile manufacturer in Germany.  Upon Opel’s post-World War II rejuvenation, Opel resumed civilian vehicle production and became one of the icons of Germany’s Wirtschaftswunder in the 1950s and 1960s.  Although its market share has decreased since those heady days, Opel remains an important brand in Europe.  Opel has three auto assembly plans in Germany - - in Rüsselsheim (State of Hesse), Bochum (State of North Rhine-Westphalia) and Eisenach (State of Thuringia), and an engine plant in Kaiserslautern (State of Rhineland-Palatinate).  Other Opel/Vauxhall plants in European Union member states are located in the United Kingdom (Ellesmere Port and Luton), Belgium (Antwerp), Spain (Zaragoza) and Poland (Gilwice).  Approximately 24,700 of Opel employees are located in Germany, more than 58% of the concern’s total employees.  


C.
European Union


The European Community was created in 1957 when representatives of France, Germany, Italy, Belgium, Luxembourg, and the Netherlands signed the Treaty of Rome creating the European Community, more popularly known as the Common Market.  Although the EU began primarily as a free trade organization, it gradually developed into a political and monetary union with a number of countries sharing a common currency, the Euro.  Now known as the European Union, this supra-national organization encompasses 27 countries of which 16 belong to the Eurozone.


The EU has three primary governing bodies, (i) the European Parliament, (ii) the Council of the European Union, and (iii) the European Commission.  The European Parliament is made up of elected representatives whose primary function, which it shares with the Council of the European Union, is to pass European laws proposed by the European Commission.  The Council is the EU’s primary decision-making body and is also responsible for foreign, security and defense policies.  Ministers from all of the member states sit on the Council.  The European Commission is the executive organ of the EU that is obligated to draft proposed legislation for presentation to Parliament and the Council, to manage the day-to-day business of implementing EU policies and to enforce EU treaties and laws.  The Commission is headed by a President selected by EU member states and endorsed by Parliament.  There are 27 Commissioners, one representing each member state, who are responsible for overseeing specific policy spheres, e.g., Industry and Entrepreneurship, Environmental, Development, Economic and Monetary Affairs and Competition.  In 2008 and 2009, the Commissioner for Competition was Neelie Kroes of the Netherlands.


As will be discussed in greater detail in Part IV below, financial aid granted by an EU member state to local businesses is restricted by various EU treaty provisions and laws that are enforced by the European Commission.  Included among these laws are Articles 107-109 of the Treaty of Lisbon, which generally prohibit state aid that “distorts or threatens to distort competition by favoring certain undertakings” as being “incompatible with the internal market.”


D.
The Government of The Federal Republic of Germany


From September, 2005, to September 27, 2009, the Federal Republic of Germany was governed by a “Grand Coalition” of political parties that included the Christian Democratic Union (CDU), its Bavarian ally, the Christian Social Union (CSU), and the liberal Social Democratic Party (SPD).  Angela Merkel of the CDU was (and remains) the Federal Chancellor while her Vice-Chancellor, Foreign Minister and main political opponent prior to September 27, 2009, was Frank-Walter Steinmeier of the SPD.  The Economy Minister during most of the period covered by this article was Karl-Theodor zu Guttenberg of the CSU.


On September 27, 2009, the nationwide elections to the Bundestag, the national parliament, resulted in a victory of the conservative parties: the CDU, CSU and the FDP, the free-market oriented Free Democratic Party.  These parties thereafter formed a coalition government, which presently governs Germany.  Although the issues of whether and how to rescue Opel threatened to become an election issue before September 27th, this controversy was defused after GM announced prior to the election that it had selected the Magna/Sperbank consortium as the winning bidder.


E.
The Governments of the United Kingdom, Belgium and Spain


The United Kingdom, Belgium and Spain are all EU member states in which Opel/Vauxhall maintains manufacturing facilities.  The Astra and Vivaro automobiles are assembled in two UK plants, Ellesmere Port and Luton, which together employ approximately 4,475 workers. Antwerp, Belgium is the home of an Opel assembly plant that produces the Astra; this facility employs approximately 2,400 workers.  Another assembly plant is situated near  Zaragoza, Spain, which assembles the Corsa and Meriva models and has 6,400 persons on the Opel payroll.  The governments of all three of these countries were active during the Opel sale process in protecting their national interests, including the interests of their citizens who were Opel employees.  Especially active in these efforts were (i) Baron Peter Benjamin Mandelson, the Secretary of State for Business, Innovation and Skills and the President of the Board of Trade in Britain’s Labour government; (ii) Belgian Prime Minister (and now EU President), Herman Von Rompuy; (iii) Flemish Prime Minister, Kris Peeters; and (iv) Elena Salgado Mendez, the Second Vice President and Minister of Economy and Finance in the government of Prime Minister Jose Luis Rodriguez Zapatero.


F.
Magna International, Inc.


Magna International, Inc. is a global, Tier I auto supplier that describes itself on its website, www.magna.com, as being “the most diversified automotive supplier in the world” that designs, develops and manufactures “automotive systems, assemblies, modules and components” and also engineers and assembles “complete vehicles, primarily for sale to original equipment manufacturers (OEMs) of cars and light trucks” throughout the world.  Magna has 242 manufacturing operations and 86 product development, engineering and sales centers in 25 countries.  Magna’s corporate headquarters is in Aurora, Ontario, Canada, and has a key assembly plant in Graz, Austria.


Magna was founded by Frank Stronach, a native of Austria who emigrated to Canada in 1954 and, three years later, founded Magna’s predecessor, Multimatic Investments Limited, a tool and die company.  In 1969, Multimatic merged with Magna Electronics Corporation Limited, which thereafter grew into the industrial giant that it is today.


G.
Sperbank Rossii


Sperbank Rossii, which in English is named the Savings Bank of the Russian Federation, was established in 1841 and thereby claims the title of the oldest bank in Russia.  Its primary shareholder is the Central Bank of the Russian Federation, otherwise known as the Bank of Russia, which owns approximately 60% of Sperbank’s voting shares.  Sperbank, with its headquarters in Moscow, maintains over 20,000 branches throughout Russia and has banking subsidiaries in the Ukraine and Kazakhstan.  Sperbank touts itself on its website, www.sbrf.ru/en, as being “the largest bank in Russia” holding “over a quarter of national banking assets.”  Sperbank’s President and CEO is German Oskarovich Gref, an ethnic German who was born in the former Soviet Republic now known as Kazakhstan.  Gref was trained as a lawyer and acted as Vladimir Putin’s Minister of Economic Development and Trade from 2000 to 2007.


H.
The GAZ Group


The GAZ Group is a Russian automotive manufacturer with manufacturing facilities in the cities of Nizhny Novgorod (also its corporate headquarters) and Yaroslavl.  This OEM was created in 2005 through a restructuring of RusPromAuto’s production assets and is controlled by Oleg Deripaska, commonly referred to in the media as a “Russian oligarch,” who owns approximately one-third of its equity.  The Chairman of the Board of Directors is Bo Andersson, who prior to his joining GAZ in June, 2009, was the head of global purchasing at GM.  Another board member is Siegfried Wolf, a native Austrian and Co-CEO of Magna.  


GAZ Group advertises itself on its website as “Russia’s largest automotive manufacturer of light commercial vehicles, trucks, buses, cars, diesel engines, power-train components and road construction equipment”, eng.gazgroup.ru.  GAZ manufacturers the Volga Silber passenger automobile, and the Gazelle and Sobol minibuses.  During the negotiations for the sale of Opel to Magna/Sperbank, it was reported that GAZ would ultimately acquire the equity share to be allocated to Sperbank, thereby making the GAZ Group a possible recipient of GM’s highly-prized Opel technology.  GM is also a competitor of GAZ in the Russian market, where GM sells its Chevrolet Cavalier passenger car.

III.
THE OPEL NEGOTIATIONS (November 2008-November 2009)


A.
The Outbreak of the World Financial Crisis and its Initial Impact Upon the Automotive Industry (September 2008 - February 2009).


Although the financial crisis had been brewing well before September 2008, the turmoil in the financial markets shook the world on September 14, 2008, when Lehman Brothers filed a petition under Chapter 11 of the United States Bankruptcy Code in the bankruptcy court in lower Manhattan.  The following day, the Dow Jones Industrial Average sank 500 points with deeper losses to follow.  Two weeks later, Congress passed and President George W. Bush signed into law the bill establishing the Troubled Asset Relief Program (“TARP”) to inject $700 billion into banks hard hit by the crisis.


The American banking system was not the only sector of the economy derailed by the crisis - -  the American automotive market was also off-track.  From September 1 through September 15, 2008, U.S. auto sales were running at an annual pace of 15 million vehicles.  Thereafter, the sales pace dropped to below 10 million vehicles.
  Like a virus, this economic contagion quickly spread across the Atlantic to Europe.  In early October, Opel announced that it had ceased production at two of its plants and would produce fewer automobiles than it had planned for.
  In the same week, Ford Motor Company stated that it would lay off 200 workers at one of its plants in Germany and Daimler advised that it would maintain low production at its main plant in Sindelfingen near Stuttgart and would shut down for Christmas earlier than usual.


In mid-November, 2008, the CEOs of the three largest American automobile manufacturers, Rick Wagoner of GM, Alan Mullaly of Ford and Robert Nardelli of Chrysler, appeared before committees of the United States Senate and House of Representatives to plead for $25 billion in emergency loans to help them survive the drastic economic downturn.
  At the same time, Opel executives held an emergency meeting with German Chancellor Angela Merkel to obtain €1 billion in government loan guarantees to protect Opel from the fallout caused by a possible GM bankruptcy.  Opel sales had dropped 12% in 2009, which was twice the industry average.
  One concern of the German government, expressed by then-Economy Minister Michael Glos, was that any government aid must remain in Germany and not flow back to GM in the United States.  While Merkel was meeting with Opel executives, her SPD political opponent and candidate for Chancellor in the approaching Bundestag elections, Frank-Walter Steinmeier, parleyed with Opel union leaders, declaring that he would do all that he could in order to rescue Opel.


After Merkel’s emergency meeting with Opel executives, the government announced that it would decide by Christmas, 2008 whether it would extend financial aid to Opel and signaled the need for approval of that state aid by the EU.  Although the European Industry Commissioner, Guenther Verheugen, indicated initial support for such action, the Competition Commissioner, Neelie Kroes, expressed doubt, stating that the automotive sector should not receive special treatment from member states.


By late November, 2008, the economic crisis in Europe was worsening, resulting in political debates among members of Germany’s Grand Coalition as to the wisdom of granting state aid to industry.
  Chancellor Merkel and SPD Finance Minister, Peer Steinbrück, were reported in the news media as being opposed to state aid.  However, the Minister-Presidents of the German states of Hesse and North Rhine Westphalia where Opel plants were located, Roland Koch and Jürgen Rüttgers, were advocating state economic assistance for the automotive industry.
  As of late November, 2008, auto suppliers began to catch the economic bug - - both Robert Bosch GmbH and Hella KGaA Hueck & Co. reduced employee working hours that month.
  In October, car sales in Europe had dropped 15%.  Martin Winterkorn, Volkswagen’s CEO, bemoaned that “we have never before seen this type of crisis.  [The auto industry must prepare for a] tough, prolonged dry spell [in which] difficult cuts and painful measures [must be taken].”


The negotiations and debates over state aid to Opel and its possible restructuring continued into the first few months of 2009 with no apparent solution.  Across the Atlantic, President Bush released $17.4 billion from TARP funds in December, 2008, to prop up GM and Chrysler for three months.  In the meantime, Ford had declined to accept any government funds, preferring to go it alone.  These funds came at what later proved to be a steep price for their two recipients.  Bush’s executive order authorizing their release required GM and Chrysler to submit “viability plans” by February 17, 2009, describing how they proposed to return to profitability.
  As this February deadline approached, one critical event occurred - - Barack Obama was inaugurated on January 20, 2009, as the 44th President of the United States.  The actions that Obama would take with respect to the “bailout” of GM would significantly influence Opel’s fate.


On February 17, 2009, GM and Chrysler filed their viability plans with the new Obama administration and its special task-force formed to address the plight of the American automotive industry.  In their viability plans, GM and Chrysler requested $21.6 billion in federal aid in addition to the $17.6 billion they had already received.
  In its plan, GM proposed to cut 47,000 jobs worldwide and to close at least 12 plants.
  In Europe during this time, the German government debated whether to acquire an equity stake in Opel in return for state aid.  Many in Merkel’s own CDU and in the FDP opposed the proposal although Merkel and some leaders of the SPD and the Green party supported such a measure.
  In February, GM announced for the first time that it was willing to discuss partnerships or outside investment for Opel as a means for its restructuring.
  One week after GM’s viability plan was announced, 60,000 Opel employees demonstrated en masse in support of spinning off Opel to a third party to save their jobs.  Steinmeier, undoubtedly with an eye towards the September elections, said that he was doing all he could to save Opel and that it “would be obscene were [GM] to throw away European factories like a squeezed-out lemon.”
  On February 20, 2009, Saab, a GM affiliate separate from Opel/Vauxhall, commenced insolvency proceedings in Sweden, thereby increasing the pressure on GM to do something to save Opel from liquidation.


B.
GM Offers to Sell a Majority Equity Stake in Opel


1.
Initial Negotiations Among GM, Interested Bidders and the German Government (March-May, 2009)

On March 2, 2009, in a statement signed by (i) the head of GM-Europe, Carl-Peter Foster, (ii) Opel’s CEO, Hans Demant, and (iii) the chief of Opel’s Work Council, Klaus Franz, GM-Europe announced that it would attempt to spin off Opel to avoid the job cuts and plant closures that would likely result from GM-Europe’s 2008 loss of €2.8 billion and its present predicament.  This restructuring plan declared that Opel needed €3.3 billion ($4.16 billion) in aid from European governments in order to survive.  After this plan was submitted, SPD party chief Franz Münterfering categorized Opel as a “systemic auto company” that, by definition, was “too big to fail.”  SPD Finance Minister Steinbrück, however, dismissed Opel’s restructuring plan as unsustainable not deserving of state aid.
  Chancellor Merkel appeared to disagree with Münterfering by indicating that there existed “systems-critical financial institutions” but “no systems-critical industrial firms.”


In mid-March, Germany’s newly appointed Economy Minister, Karl-Theodor zu Guttenberg, traveled to the United States to discuss Opel’s fate.  Prior to his departure, Merkel indicated her preference for a new equity investor in Opel:  “If we can find an investor who makes clear he sees positive prospects for Opel in a European network, we will be able to see whether we can help with normal governmental instruments such as guaranties.”
  Roland Koch, CDU Minister-President of the State of Hesse where Opel’s Rüsselsheim headquarters is located, was a bit more specific:  “My conception would be the creation of a new, European Opel in which a private investor takes a stake in addition to [GM].”


In Washington, D.C., zu Guttenberg met with Rick Wagoner, who outlined a plan for Opel in the event that GM’s revised viability plan was accepted by the Obama Administration by March 31, 2009.  Wagoner also confirmed to the Economy Minister that GM would accept a minority stake in Opel.
  The German news media reported that zu Guttenberg’s visit to America and his discussions with Rick Wagoner and Obama administration officials marked a new, positive beginning in the government’s rescue efforts.  According to the Berliner Zeitung:

“[t]he new economic minister’s trip to the US marked a change – Opel has been slowly sinking into crisis for almost a year, and has reached out to the federal government for help in the last few months.  Only now has the government undertaken intensive, earnest talks with the heads of Opel’s parent company, GM.  And for the first time they’ve approached leaders in Washington to look for a mutually acceptable solution to the crisis.”


On March 29, 2009, under pressure from the Obama Administration, Rick Wagoner resigned as CEO of GM and was replaced on an interim basis by Fritz Henderson who previously served as GM’s President and Chief Operating Officer.  The next day, President Obama announced that he had rejected GM’s business plan and would provide working capital to GM for 60 days, during which time GM was required to prepare and present a new business plan.  At the same time, Obama declared that the only option for Chrysler was to find “a partner to remain viable” and that Italian automaker Fiat was the best prospect.  The federal government would fund Chrysler for 30 days while it negotiated with Fiat to structure such a partnership.
  The 60-day reprieve granted to GM by the American government also provided a breathing space for the German government to arrive at a solution for Opel.


In April, GM began to shop its controlling interest in Opel to interested purchasers.  As a result, three serious bidders emerged: Fiat, Magna/Sperbank, and RHJ International, a Belgian-based investment firm.  All three prospects not only negotiated with GM for this acquisition during April and May but also engaged in discussions with the German government over possible state aid to assist in the acquisition and consequent restructuring of Opel.  In mid-May, zu Guttenberg proposed a plan for a trusteeship for Opel and the extension of bridge financing of €1.5 billion until the acquisition of Opel was completed.
  The trust would insure that this interim financing would be used solely to maintain Opel operations and production prior to the acquisition and would not be siphoned off by GM for use in the United States.
  The deadline for establishing the trust and extending bridge financing was May 28, 2009, which is when Opel would have no other sources of funds to keep its doors open.


On May 25th, three days away from the deadline, Der Spiegel reported that Merkel and many of her Ministers including Frank-Walter Steinmeier supported the proposal submitted by the Magna/Sperbank consortium, as did the Obama Administration and GM.  An acquisition by Magna would transform it overnight into Europe’s largest carmaker.  With its GAZ Group connections, Magna expected to capture a 22% market share in Russia and to increase Opel production in German plants.  The Magna plan would grant a 10% equity interest in Opel to its employees.  In return, Magna was requesting state aid from Germany in the form of loan guarantees totaling €4.5 billion.  Financing for the acquisition would be provided by Commerzbank, Germany’s second-largest bank, in the amount of €4 billion.  There would be job cuts at Opel’s German plants of approximately 5,000 employees.  Magna proposed to close the Antwerp and Luton plants and to shift some production from the Zaragoza plant to German plants.


On May 22, 2009, the American government loaned GM $4 billion to continue operations, making the amount loaned by the United States to GM since December, 2008 to total $20 billion.
  On May 27, 2009, in marathon, 11-hour negotiations between GM and representatives of the German government in Berlin, GM made a surprise demand for an additional €300 million aid.
  Two days later, GM’s Board of Directors met in New York to plan its much-anticipated Chapter 11 filing and on Sunday, May 31st, after two days of meetings, GM’s Board of Directors voted to approve the commencement of GM’s Chapter 11 case in the United States.  The next day, GM’s lawyers filed bankruptcy petitions in bankruptcy court in lower Manhattan, joining Chrysler there.  In the midst of all of this activity, the German government had agreed to back the Magna/Sperbank offer and, as planned, moved to establish the Opel Trust.


2.
Continuing Sale Negotiations and GM’s Announced Approval of the Magna/Sperbank’s Offer (June, 2009-September 10, 2009)

After GM commenced its Chapter 11 case, the reorganization “plan” fashioned by GM management and the Obama Administration centered on a sale of GM’s core assets, such as its Buick, Cadillac, Chevrolet and GMC divisions and the stock in Opel/Vauxhall, to a new entity, NGMCO, Inc.  As a result of the sale, the acquiring corporation changed its name to “General Motors Corporation” - - the “New GM.”  Its shareholders were the United States government (holding a 60% equity interest), the Canadian government, existing bondholders and the United Auto Workers union.  The other assets, such as Pontiac, Oldsmobile, Saturn and Hummer, remained with the Chapter 11 debtor, renamed as “Motors Liquidation Corporation.”  This asset sale and consequent restructuring was approved by the bankruptcy court and the asset sale closed on July 10, 2009.


In June, 2009, after the German government’s decision to support the Magna/Sperbank bid, a debate arose in political circles over the wisdom of extending state aid to Opel.  Wolfgang Franz, the Chairman of the German Council of Economic Experts and economics professor at the University of Mannheim, expressed worries about the Opel example being followed by other troubled national enterprises:  “Following the state measures for Opel, the danger of a flood of further state interventions is very large, especially given the approaching campaign.”
  Justus Haucap, the chief of Germany’s Monopolies Commission and economic professor at Heinrich Heine University in Düsseldorf, announced his reservations about state intervention in the free market economy:  “I am growing concerned that we are taking giant strides away from elementary principles of the market economy and I don’t know if it can be reversed after the general elections.”
  It was reported that Economy Minister zu Guttenberg opposed state aid for Opel and favored an Opel bankruptcy “but only backed down after Merkel made her position clear.”


In August, 2009, German expectations built that the board of directors of the New GM would formally approve the sale of a 55% equity interest in Opel to Magna/Sperbank.  The board, however, at a meeting conducted on August 21st passed on the question, thereby causing widespread consternation in Berlin.
  Der Spiegel reported on August 24, 2009, that the primary driver of the Grand Coalition’s support was the consortium’s decision “to keep more Opel jobs in Germany than any of the other bidders . . . .  In order to lubricate the Magna’s deal with GM, the German government has said that if their preferred bidder is accepted by GM, they will provide €4.5 billion ($6.4 billion) in aid to support Opel’s operations.”
  This same article explained the reasons for GM’s perceived reluctance to approve the Magna transaction:

“GM clearly doesn’t see the things the same way [as Berlin].  And this is where what Merkel has described as a conflict of interest [between GM and the German government] arises.  GM says it would prefer the bid from Belgian investment firm RHJ International because with that bidder’s proposed plan, GM might be able to reintegrate Opel once current financial issues have been resolved.  Whereas under Magna’s plan, GM only gets a minority shareholding and would lose influence over Opel’s production and distribution.  Analysts also suggest that GM is concerned about the possibility of GM patents and other intellectual property falling into competitor’s hands. . . . There are also fears that GM, which is now doing better financially, may not even sell Opel.”
 


On August 25, 2009, the Financial Times, The Wall Street Journal, the New York Times and other news media reported that the GM board instructed management to study alternatives to an Opel sale including “a $4.3 billion financing plan to revive Opel and . . . Vauxhall as GM units.”
  According to Der Spiegel, “Opel remains important to GM partly because of its development center in Rüsselsheim near Frankfurt, where the platform for all GM mid-range cars has been developed.  German engineers had a major role in designing the great hope of the GM group, the Chevy Volt electric car.”
  This article intimated that a decision would be finally made at GM’s next board of directors meeting on September 8 and 9.


As this drama was unfolding, there were occasional press reports of other EU member states’ anger over what they perceived as Berlin’s application of economic pressure on GM to accept the Magna/Sperbank bid in order to save German jobs and plants.  On May 27, 2009, the day of the all-night meeting in Berlin of German political leaders previously mentioned, Herman von Rompuy, the Belgian Prime Minister, “wrote to the European Commission urging the EU to make sure that a decision regarding the future of GM’s holdings in Europe . . . be fair to all involved.”
  On August 24, 2009, the German press reported that Baron Peter Mandelson of the British government had “criticized Merkel for putting too much pressure on the Americans over the Opel deal.”
  Even the Spanish autoworkers union joined this chorus by accusing Berlin of “brazen pressuring” and the Flemish Prime Minister had “threatened to bring German state aid before European competition authorities.”


On September 10, 2009, GM announced publicly that its board of directors had approved the sale of 55% of its equity in Opel/Vauxhall to Magna/Sperbank but that certain, “important points” had to be resolved by the parties before the transaction could close.
  GM-Europe issued a statement identifying the following demands of GM as preconditions to closing: (i) delivery of a written confirmation from employee representatives that they would agree to cost-saving measurers; and (ii) completion and submission of a “definitive finance package from the German government and states where Opel has plants in the country.”
  According to contemporaneous press reports, the basic terms of the sale were the following:

· Magna/Sperbank would jointly receive 55% of Opel’s stock

· GM would retain 35% of Opel’s equity and the employees would receive the remaining 10%

· all four German plants would remain open

· the Antwerp plant would be closed

· 10,000 jobs would be cut across Europe but only 3,000 German workers would be dismissed

· GM would continue to develop vehicles internationally with Opel

· the German federal government and the states of Hesse, North Rhine-Westphalia, Rhineland-Palatinate and Thuringia would provide loan guarantees totaling €4.5 billion

· Magna would be primarily responsible for Opel’s business

· several billion Euros would be invested in German plants

· Opel would be granted increased access to the Russian market

· GM would retain a veto right over activities that could result in the transfer of technology to Russian competitors.

German politicians exulted over this news, coming as it did only 17 days before the Bundestag elections.  Chancellor Merkel said that the government “overwhelmingly welcomed this decision” and that the result was “in line with what the German government had wished for . . . . [T]he patience and determination of the German government had been rewarded.”
  There was rejoicing in Russia also; the ailing GAZ Group would now obtain a new lease on life.
  Vladimir Putin, upon hearing the news of GM’s acceptance of the Magna/Sperbank offer, remarked that GM had made “the right choice with a clear amount of social responsibility” and that he hoped “that this is one of the first steps that will take us towards real integration into the European economy.”
  An unidentified Magna “insider”, however, was much more reserved in his reaction.  According to Der Spiegel, this source remarked that “we are not yet through this.”  GM would only be a dependable business partner “only once the deal is signed.”  He continued by emphasizing that, during the sale negotiations, too many people had been “led astray over and over again.”
  These would prove to be prophetic words indeed.


C.
Complaints to the European Commission, the Kroes-zu Guttenberg Correspondence and GM’s Sudden About Face


Après GM’s announcement of the Magna/Sperbank deal, le deluge.  Shortly after GM’s report of its acceptance of the Magna bid, a chorus of complaints about German economic nationalism and improper use of state aid sounded from other European capitals.  In Belgium, Deputy Prime Minister Didier Reynolds urged the European Commission to investigate Germany’s actions in promising state aid conditioned upon GM’s acceptance of the Magna/Sperbank offer.
  Belgian Labor Minister Jöelle Milquet seconded this demand, stating that the Opel deal endangered European unity.  Milquet was quoted as saying that “the German government negotiated a deal purely in Germany’s interest.  There has not been any European cooperation and this is a pity.”
  The complaints from Belgium were undoubtedly a reaction to GM’s statement that the Antwerp plant was a likely candidate for closure.


In Spain, where 1,650 jobs in the Zaragoza plant were threatened by the sale to Magna, Spanish labor unions threatened strikes and Spain’s Minister of Economy and Finance, Elena Salgado Mendez, cautioned Magna to consider carefully the fact that the Zaragoza plant was one of the most profitable and productive in Europe.
  In Britain, politicians and union leaders criticized the Labour government for being outmaneuvered by Germany, thereby putting the Luton plant at risk.  Vince Cable, a leader of the Liberal Democrats, and Tony Woodley, General Secretary of Unite, the largest UK trade union, expressed fears that German jobs would now be protected at the expense of British workers.


As September wore on, more voices were raised in protest against what was characterized as German economic nationalism and protectionism - -  both anathema to the EU’s internal market.  Belgian Foreign Minister, Yves Leterme, Spain’s State Secretary for Trade, Silvia Iranzo Guittérez and Hungarian State Secretary for Competition, Zoltán Mester, met to discuss the impact of Magna’s purchase on the Opel plants located in their countries.  Leterme also met separately with Bernd Pfafferbach, a State Secretary in Germany’s Economy Ministry, to insist upon German compliance with EU rules on competition and state aid.
  Mandelson again got into the act, arguing that Britain’s Luton and Ellesmere Port plants were “highly efficient” and that the European Commission “not accept anything that looks like a political fix or any linkage between aid and retention of jobs in any specific plant or country.”
  Even one of the trustees of the Opel Trust joined in this criticism, asserting that “the sale to Magna is an example of exactly the type of aggressive industrial politics that Germany is always being criticized for - -  and rightly so.”
  This multitude of complaints was not overlooked by the European Commission.  In mid-September, a spokesman for Competition Commissioner Neelie Kroes warned that “if something happens against the rules, action will be taken.”


In articles published in mid-September, 2009, the Financial Times placed the Magna/Sperbank offer under a microscope and concluded that its European critics were making valid points about Germany’s actions being violative of EU competition rules.  In an article entitled “A Shift in Gear,” the Financial Times described the impact of the financial crisis on EU member states’ use of state aid in a protectionist manner:

“More than a few analysts see the Opel controversy as symptomatic of an outbreak of malignant economic nationalism that has infected the European body politic since the western world’s financial system came close to collapse last year. ‘The credit crunch and world recession have blown apart EU finance rules,’ says Denis MacShane, a former UK European affairs minster.  ‘States have done their own thing and boasted national protection for threatened industries or workers.’. . . For Brussels the lesson is obvious.  Few tasks are more fundamental to the EU’s success as a multinational, rules-based entity than the defense of the single market and the enforcement of state aid law.”


The author continued by noting that over the past 15 years, the European Commission

“has turned itself into one of the worlds most powerful regulators. . . . Under José Manuel Barroso, who on Wednesday won a second five-year term as Commission president, EU regulators have been especially aggressive in levying fines for infringements of competition rules.  Since it assumed office in 2004, the Barroso Commission has imposed fines totaling almost €10bn; between 1990-94, when data was first collected, it was a mere €567m.”


Finally, the author explained that laxness in enforcing these rules would jeopardize the efficiency and the integrity of the single market, thereby threatening the EU itself:

“The relentless pursuit of malefactors would be wide open to attack if the impression were to gain ground that the Commission was bending the state aid rules to favour particular companies under pressure from national governments.  But the implications of the proliferating challenges to the single market go further still.  European monetary union itself depends in no small degree on the integrity of the single market.  During the euro’s 10-year lifespan, the EU has defied gravity by operating a single currency without a common fiscal policy, common government bonds or common eurozone representation in global financial institutions.  But without the single market, the euro’s future would be perilous in the extreme, as governments sharing one currency watched each other take measures deliberately intended to gain a competitive advantage over their nominal partners.”


On September 22, 2009, just 5 days before the German elections, the Financial Times published in its “Comment” section an article entitled “Germany Retreats to Old Certainties,” in which the author, a regular FT columnist, criticized Germany and Chancellor Merkel in particular for permitting the global financial crisis to turn Germany inward towards protectionism.  According to the author, the “protective, interventionist state is back in fashion . . . . The mood of the country is ‘profoundly parochial.’”  The state aid promised by Germany to GM to grease the sale of Opel to Magna was a prime example:

“Mrs. Merkel’s successful effort last week to broker a rescue deal for the Opel car manufacturer, part of General Motors, is a case in point.  The bail-out has been cheered in Germany - - but greeted with horror in Belgium, Britain and Spain - - all of which fear that it means that the axe will fall on car plants in their countries.  In theory, EU rules on state aid are meant to prevent beggar-thy-neighbour subsidies.  Germany used to pride itself on being scrupulous about obeying Union rules and respecting the sensibilities of smaller EU countries.  But, in a deep recession, old instincts about the importance of industrial policy and the car industry have trumped worries about Germany’s industrial obligations.”


Perhaps the most damning articles were those published on the weekend of the Bundestag elections in the Financial Times’ Weekend Edition of September 26-27, 2009, entitled “Magna’s European Cuts Face Further Scrutiny” and “Threatened Opel Plants Still Shine.”  These articles discussed “confidential figures” from internal company data obtained by the FT demonstrating that Opel’s Rüsselsheim plant, a survivor under Magna’s restructuring plan, was the most inefficient of all of Opel’s European factories.  At Rüsselsheim, workers spent an average of 33.1 hours to assemble an auto compared to 25.2 hours at Antwerp, 24.2 hours at Luton, 23.2 hours at Ellesmere Port and 19.5 hours at Zaragoza.  At the Opel plant in Bochum, Germany, another survivor, automobiles were assembled at an average pace of 24.4 hours, making that plant less efficient than the plants at Zaragoza, Ellemere Port and Luton and only slightly more efficient than Antwerp.


These facts and figures were not lost on politicians from the countries that could be disadvantaged under Magna ownership of these plants.  Flemish Prime Minister Kris Peeters presented figures that he claimed established “that it was cheaper to build cars at the plant - -  which Magna says it may close - - than in Bochum, Germany.”
  Baron Mandelson wrote to Neelie Kroes arguing that “Magna’s plan penalised relatively efficient plants in the UK and Spain, and that it risked distortion by ‘political intervention and subsidies.’”
  


Commissioner Kroes, for her part, appeared to be impressed by these arguments.  She was quoted by the Financial Times as warning “countries against ‘bribing’ carmakers in an attempt to ‘steal’ jobs from other countries.”
  In mid-September, Kroes discussed her continuing skepticism of Germany’s use of promises of state aid in the Opel negotiations.  In an interview in the German daily newspaper, Bild, she told her interviewer that there were

“doubts about the potential conditions for financing by the German government.  It is possible that, during the painful but necessary restructuring at Opel, German workers would be given preferential treatment over plants in other countries.”
 

Der Spiegel reported later on a speech made by Kroes to the European Parliament in Strasbourg in which she again addressed the state aid issue:

“Kroes had already said that the financing must come without any strings attached.  The German government had said that it would be taking advantage of a temporary European Commission program that allows states to aid business during the current financial crisis.  But Kroes said that she would look at the scheme very carefully to see if Germany could use it in this case.  Any negative conditions ‘would create unacceptable distortions in the internal market and could trigger a subsidy race which would significantly damage the European economy in the present delicate moment,’ she said.  More importantly, Kroes explained that any financial aid needed to be based on commercial considerations, designed to sustain viable jobs, and not protectionist motives.’”

On Sunday, September 27, 2009, voting in the Bundestagswahl was conducted across Germany, with the voters giving a solid majority to the CDU-CSU-FDP coalition.  This group of three parties captured 332 out of 622 seats in Parliament and thereafter formed a government with Angela Merkel as Chancellor and Guido Westerwelle of the FDP as Vice-Chancellor and Foreign Minister.  Frank Walter-Steinmeier’s SPD suffered the worst electoral defeat in its history, gaining only 23% of the party vote and retaining only 146 seats in the Bundestag.  The new ruling coalition and especially Chancellor Merkel looked forward to the closing of the Magna/Sperbank acquisition and the consequent rescue of German factories and jobs.

On October 13, 2009, GM CEO Fritz Henderson announced that he expected the Magna/Sperbank acquisition to close later that week.
  According to news reports, lawyers for GM, Magna and Sperbank were busily reviewing contracts in Frankfurt in an effort to resolve final issues, including obtaining the agreement of Opel workers to reduce costs estimated at €1.6 billion through 2014 in return for a 10% equity interest in “New Opel.”
  GM and Magna had reportedly reached agreement with Unite, the UK’s largest union, and were close to an agreement with Spanish unions.
  Late at night on October 15, 2009, however, a glitch occurred.  The Financial Times reported that Magna and GM had “postponed their expected announcement of a definitive sale agreement on GM’s Opel business because of delays in approving the paperwork involved in the transaction” but that the delay was expected to last for only a few days.
   

Also in mid-October, EU Competition Commissioner Neelie Kroes wrote to German Economy Minister Karl-Theodor zu Guttenberg about Germany’s alleged improper use of state aid.  The European Commission reported that, in this letter, Kroes claimed that “significant aid promised by German government to New Opel was subject to the precondition that a specific bidder, Magna/Sperbank, was selected” and that any such precondition “would be incompatible with . . . state aid and internal market rules.”
  The European Commission explained further that “GM and the Opel Trust should be given the opportunity to reconsider the outcome of the bidding process on the basis of firm written assurances by the German authorities that the aid would be available, irrespective of the choice of investor or plan.”
  (Emphasis added.) Responding to these reports, GM’s Global Vice-President for Communications ominously observed that if the proposed sale to Magna “couldn’t pass EU regulations, [GM would] have no recourse but to reconsider the deal.  Right now we are working on a defined agreement with Magna and it’s a complicated process with a lot of dialogue.  There are discussions going on at the moment and there’s a lot of detail to be ironed out between the German government and the EU.”

Although Kroes’ letter to zu Guttenberg demanded assurances from the German government that the state aid would be granted “irrespective of where plants were to be closed and that the choice of Magna as the principal investor was not the result of political pressure,”
 the EU Commissioner for Enterprise and Industry, Günter Verheugen, 

“who is German, cautioned the government in Berlin not to write the letter Kroes was demanding, because it would enable the Americans to reopen a case that had long since been decided.  Petra Erler, the head of Verheugen’s team, warned senior officials at the German Economics Ministry and Chancellery against ‘playing with fire’ and suggested that it would be sufficient for Berlin to state publicly that the government bailout funds for Opel had been provided independently of the carmakers commitments to individual plants.”


Notwithstanding these warnings, zu Guttenberg declined to follow Verheugen’s advice and, on October 17, 2009, sent a letter to Fritz Henderson requesting GM to provide the assurances requested by Kroes.  However, zu Guttenberg went further by declaring that Germany was prepared to support the investor selected by GM “irrespective of the investor’s identity.”
  Der Spiegel reported that GM executives interpreted this correspondence “to mean that the door was open again and that perhaps they could hold onto [Opel] after all.  If Germany was promising financial assistance to other investors, they reasoned, GM could also qualify.”
  The zu Guttenberg letter also arrived at a time when the future appeared much brighter to GM - - New GM had emerged phoenix-like from the ashes of the old corporation and was experiencing a significant upturn in auto sales due, in part, to the U.S. government’s “Cash for Clunkers” initiative:  

“The letter was received with great interest in Detroit, arriving at a time when General Motors was already feeling stronger.  For a long time, the company was so cash-strapped that it saw no alternative to abandoning its European operations.  In the meantime, however, the US and Canadian governments had provided the carmaker with a total of $58.5 billion (€38.9 billion) in fresh capital, receiving more than 70% of shares in the company in return.”


This shift in mood was also evident among many members of New GM’s board of directors, most of whom had been recently installed by the Obama Administration and were led by Ed Whitacre, a former CEO of AT&T with a reputation for ruthlessness.  Whitacre, along with Bob Lutz and a few other directors, had consistently opposed GM’s attempts to sell Opel.  By October, however, 

“[t]he mood within the GM board began to shift, prompted by those who had been skeptical about the Opel deal from the start and by irritation over the German government’s maneuvering.  After initially pressuring GM to sell Opel to Magna, [the German government] was now claiming that all investors would be equally welcome.  Only one senior executive, CEO Fritz Henderson, had apparently failed to recognize that the winds had changed. . . . Only four days earlier, he had insisted that the Magna deal was going to happen.”


On October 23, 2009, GM announced that it would reassess the Opel transaction at the next board of directors meeting on November 3rd.  GM’s chief negotiator in the Opel transaction, John Smith, wrote in a blog that day that the GM board would consider the “changes to the Magna Sperbank proposal that have occurred since its last review on September 9” and that the directors would discuss zu Guttenberg’s letter which stated that “German aid for the deal was not restricted to Magna but available to all bidders.”
  Ironically, also on October 23rd, the European Commission announced that it would not investigate the alleged improper use of state aid to influence GM’s attempts to sell Opel.  One suspected factor in the Commission’s decision was that the matter was so complex that an EU investigation would have taken months to complete, thereby jeopardizing Opel’s survival; at that time, Opel had liquidity only until mid-January, 2010.
  According to Der Spiegel, 

“[i]f the company collapses during the EU investigation, Kroes fears ‘Brussels’ will be held responsible for the direct loss of 50,000 jobs across the 27-member bloc . . . . Kroes, who has a reputation for being very tough on anti-trust and single-market issues, seems stuck between a rock and a hard place.  If she chose to investigate the case, she could be held accountable for the Opel bankruptcy.  If she refrained from it, she would undermine the European Union’s internal market and the rules that govern that market.  If Germany gets away with state aid, why wouldn’t other countries?  Kroes’ choice for the latter option proves how hard it is to reconcile the European single market rules and regulations against protectionism with the reality of the current recession.”


On Tuesday, November 3, 2009, GM’s Board of Directors voted to cancel the sale of a controlling equity in Opel/Vauxhall to Magna/Sperbank, the same day that Chancellor Merkel addressed the United States Congress on her visit to Washington, D.C.  In a written statement, GM asserted that the board made this decision due to “an improving business environment for GM over the past few months and the importance of Opel/Vauxhall to GM’s global strategy.”  The board declared that it had “decided to retain Opel and will initiate a restructuring of its European operations in earnest.”
  In a separate statement, Fritz Henderson stated that GM would soon “present its restructuring plan to Germany and other governments and hopes for its favorable consideration.”


D.
The Fallout From GM’s Decision to Retain Opel


The initial reaction to GM’s announcement of “no deal” over Opel was generally greeted with frustration and anger in Germany.  Ulrich Wilhelm, a spokesperson for Chancellor Merkel, stated that an “investment process that was being intensively undertaken by all parties - - including GM - - for over six months has been aborted.”
  The new German Economy Minister Rainer Brüderle remarked that GM’s action was “completely unacceptable” and Klaus Franz, the head of Opel’s Works Council predicted the possibility of strikes within a few days by Opel employees protesting the decision.
  Roland Koch, Minister-President of Hesse, complained that he was “very shocked” and “angry that months-long efforts to find the best possible solution for Opel in Europe have failed due to GM.”
  Koch also said that, because of GM’s business practices, he had “major concerns about the future of [Opel’s] business and the jobs there,” and called for GM’s prompt repayment of the €1.5 billion bridge loan to Opel by the German government.
 


After cancelling the sale to Magna, GM said that it would nonetheless seek state aid from Germany and other affected European governments to restructure Opel.  Some politicians reacted negatively to this news whereas others appeared to leave the door open for state aid.  Rainer Brüderle rejected GM’s approach, saying that it was “the responsibility of the parent company GM to overcome the problems at its Opel unit.”
  However, Wolfgang Schäuble, Germany’s Finance Minister, was quoted as saying that the Germany government could not refuse state aid to Opel now that GM had decided to keep its equity interest.
  


Shortly after GM’s announcement that the Magna deal was dead, “high-ranking GM officials were to be found lobbying the federal and state governments in Berlin, Wiesbaden and Düsseldorf for state aid.”
  According to the Financial Times, during these visits, GM was “reportedly threatening the federal and state governments with sending Opel into insolvency if there [was] no state aid forthcoming.”
  The FT suggested that, even though there was not a pan-European insolvency law, a “much leaner and stronger Opel could emerge” were Opel to file for relief under German insolvency law, which was described as being “similar but not identical to America’s Chapter 11.”
  This procedure “would allow Opel to restructure while continuing to produce and sell cars and employ people.”


On November 17, 2009, GM announced that it planned to cut capacity at Opel by 20-25% and to reduce its workforce by 9,000-10,000 employees.
  At the same time, GM declared that it would not engage in a “bidding war” over jobs with European governments.
  GM indicated that it was seeking €3.3 billion to restructure Opel, some of which GM would contribute with the remainder coming via state aid from affected EU member states.
  Notwithstanding GM’s promise of “no bidding war,” Nick Reilly, then Opel’s acting CEO, slyly remarked that “if a country refuses to participate at all, then of course it could influence plans somewhat,” although this was a “hypothetical situation.”
  On November 23, 2009, after a meeting with representatives of EU states with Opel plants, the governments reported that the member states in attendance would not make any commitments of state aid to GM before resumed discussions could be held on December 4th.


On December 1, 2009, GM dropped another bombshell.  That day, GM’s board of directors announced that interim CEO Fritz Henderson had resigned although it was later discovered that the board had forced him to resign.
  One significant reason for Henderson’s release was his advocacy for the sale of Opel to Magna, a strategy that was opposed by board chairman Ed Whitacre and other board members.
  Later in December, German Gref of Sperbank in an interview on Russian television stated that Sperbank had demanded compensation from GM to recover the Russian bank’s costs incurred in the failed Opel sale and that if this payment was not made on a voluntary basis, Sperbank would commence legal action against GM.
  Gref remarked that “nine months of talks, 9,000 intended pages of the contract had been ready for signing, and two days before the deal, GM abandoned it.”


During January and early February, 2010, GM inched closer to finalizing its restructuring plan for Opel and submitting that plan to EU member states with corresponding requests for state aid.  On January 21, 2010, Nick Reilly of GM confirmed that Opel’s Antwerp plant would be closed down.
  This announcement led to a threat of a strike by the European Metalworkers’ Federation if Antwerp was shuttered.


On February 9, 2010, GM finally delivered its detailed plan to restructure Opel.  The plan was announced by Nick Reilly at a press conference in Frankfurt, where he said that, in order to make the plan succeed and return Opel to profitability by 2012, as envisioned, GM needed “more help from European governments.”
  The primary elements of GM’s restructuring plan were as follows:

· GM was requesting €2.7 billion in loans of loan guarantees from EU member states where Opel factories are located.  Opel sought €1.5 billion of this amount from Germany.

· GM would contribute €600 million to Opel for use as working capital.

· Labor unions would forego €265 million in employee annual pay over the next five years.

· 8,300 jobs in Europe would be eliminated, 6,900 in manufacturing and 1,300 in sales.  Of this amount, 3,900 German jobs would be cut.

· The jobs held by 1,000 employees planning to retire would not be replaced.

· € 11 billion would be invested in a “new product offensive” by Opel over the next five years.  This would include the launch of 8 new models in 2010 and 4 new models in 2011.  In addition, Opel would aggressively market its electric car, the Ampera, and push its exports to the Middle East and Asia-Pacific.

· The Antwerp factory would be closed.


Shortly after the announcement of GM’s restructuring plan, German politicians were quoted as saying that GM’s contribution of €600 million as additional working capital would be insufficient to apply successfully for state aid and requested a substantial increase in GM’s contribution as the owner of Opel.
  Opel’s annual financial statements dated as of December 31, 2008 and published in the German Federal Gazette (the Bundesanzeiger) on February 12, 2010
, demonstrated that the car manufacturer had incurred a loss of €1.1 billion.  Consequently, further doubts arose as to whether Opel could qualify for German state aid
. However, a GM spokesman immediately announced that Opel’s financial statements produced under German GAAP were not relevant, and that one must rather examine the financial statements of GM Europe.


In the meantime, the German Federal Government asked PriceWaterhouseCoopers to review GM’s restructuring plan for Opel prior to making any decision on state aid.  According to press articles, doubts about the viability of the restructuring concept persist.  Even the German auditing firm, Warth & Klein, who are reviewing GM’s business plan for Opel, appears to question Opel’s ability to overcome its overindebtedness.
 


On March 2, 2010 GM announced that it will triple its spending for the Opel restructuring up to €1.9 billion.
 Opel’s CEO, Nick Reilly advised that GM had “shared this decision with the European Commission as well as the national and state governments involved.”  GM now estimates that €3.7 billion will be required to turn Opel around, €400 million more than when the restructuring plan was announced on February 9, 2010.
 The immediate reaction in Germany to GM’s new proposal has been mixed. Klaus Franz, the chief of Opel’s Work Council, cheered GM’s step because it would help to establish confidence with governments all over Europe.  Nevertheless, a number of questions must still be answered including whether an insolvency of Opel should now be off the table.
 The German Economy Minister, Rainer Brüderle, remained skeptical, stating that the new proposal demonstrated that “GM has the funds.”
  Brüderle reiterated that an agreement on state aid has not yet been reached and emphasized that a number of questions have been raised by the Federal Government arising from GM’s application for state aid.

IV.
EU STATE AID LAW 

A. 
General Principles of European State Aid Law

State aid law is an important part of European competition law.  The objectives of state aid regulation are (i) to ensure that government interventions do not distort competition and trade inside the EU; (ii) to maintain a level playing field for all undertakings in the single European Market; and (iii) to avoid member states from becoming locked into a contest where they try to outbid each other to attract investment.
 

To achieve these goals, Article 107(1) of the Treaty on the Functioning of the European Union (“TFEU”), otherwise known as the “Lisbon Treaty,” provides that any state aid granted by a member state in any form whatsoever is prohibited if it distorts or threatens to distort competition by favouring certain undertakings or the production of certain goods.  However, this general prohibition of state aid is “neither absolute nor unconditional.”
  According to the European legislation, in some circumstances government interventions are necessary for a well-functioning and equitable economy.  Therefore, Article 107(2) TFEU declares that certain types of aid, e.g., aid having a social character and aid to repair damage or losses caused by natural disasters or exceptional occurrences, are compatible with the internal market.  Furthermore, Article 107 (3) TFEU authorizes the European Commission to declare under certain conditions that state aid is compatible with the internal market.  The most pertinent of these exceptions are (i) Article 107(3)(a) TFEU covering “aid to promote the economic development of areas where the standard of living is abnormally low or where there is serious underemployment;” and (ii) Article 107(3)(c) TFEU referring to “aid to facilitate the development of certain economic activities or certain economic areas, where such aid does not adversely affect trading conditions contrary to the common interest.”  As a result of the financial crisis, another exception has come into focus concerning state aid practice, i.e., Article 107(3)(b) TFEU covering state aid “to remedy a serious disturbance in the economy of a member state.”

The application of these exemptions rests exclusively with the European Commission, which possesses strong investigative and decision-making powers.
  Within the framework of Article 107(3) TFEU, the European Commission has discretion to determine whether state aid is regarded as compatible with the internal market.

To insure that the European Commission effectively monitors and controls the award of state aid, the member states must inform the European Commission in advance of any plans to grant or alter aid (Art. 108(3) TFEU) and may – in principle – only implement a state aid measure after approval by the European Commission. 

On this basis, the European Commission has established a comprehensive system of rules for the monitoring and assessment of state aid. It has published numerous “communications,” “notices,” “frameworks,” “guidelines,” and “letters to Member States” in which the Commission has established the criteria it employs when assessing state aid.
  In addition, the Commission has adopted several “block exemption regulations,” the most important of which is the “General Block Exemption Regulation” (the "GBER").  State aid covered by these “block exemption regulations” is exempted from the obligation to notify the European Commission in advance (Article 3 of the GBER).  However, the European Commission reserves the right to investigate if aid granted under a block exemption regulation comports with relevant requirements fixed by the applicable regulations (Article 10 of the GBER).  

Finally, the European Commission may order member states to recover unlawful state aid.  Article 14 (1) of the “Council Regulation (EC) No 659/1999 laying down detailed rules for the application of Article 93 of the EC Treaty” (the “Procedural Regulation”)
 authorizes the European Commission to order recovery of unlawful and incompatible state aid, unless this would be incompatible to general principles of law.  These general principles of law preventing a recovery (such as “legitimate expectations” and “legal certainty”) are interpreted in a very restrictive way by the European Commission and the European Court of Justice.
  The recovery of unlawful state aid shall be effected without delay and in accordance with the procedures under the national law of the member state concerned, provided that they allow the “immediate and effective execution of the European Commission's recovery decision” (Art. 14(3) of the Procedural Regulation).  The recovery includes interest at an appropriate rate fixed by the European Commission (Art. 14(2) of the Procedural Regulation).  The power of the European Commission to order recovery is subject to a limitation period of 10 years (Article 15 of the Procedural Regulation).   

B. 
State Aid and the Financial Crisis (Weltfinanzkrise)
Leading up to the year 2007, the total volume of state aid granted by member states declined significantly and stood at about €65 billion (or less than 0.5% of GDP) in 2007.  This situation changed dramatically when the financial crisis first affected the European financial sector and later expanded into the European real economy.  While state aid (excluding the crisis measures) remained more or less at the same level of approximately €67.4 billion in 2008, aid granted by member states as the crisis intensified in 2008 added up to the incredible amount of €212.2 billion representing 1.7% of GDP of the European Union.
 

The turmoil caused by the crises in the financial markets also influenced the state aid policy of the European Commission.  In a first phase, the European Commission tackled individual cases of state aid for European banks under the “Community Guidelines on State aid for restructuring firms in difficulty (“R&R Guidelines”).”
  When the crisis intensified and spread, the European Commission issued several communications prescribing temporary rules for state aid granted to financial institutions.
  In these communications, the European Commission recognized that 

“in the light of the level of seriousness that the current crisis in the financial markets has reached and of its possible impact on the overall economy of Member States, … Article 87(3)(b) [now Article 107(3)(b) TFEU] is, in the present circumstances, available as a legal basis for aid measures undertaken to address this systemic crisis.”  

In brief, state aid to financial institutions may be justified on the basis that the aid is necessary “to remedy a serious disturbance in the economy of a Member State.” 

When the financial crises spilled over into the real economy, the European Community adopted a “Recovery Plan” to facilitate Europe’s emergence from the financial crisis.
  The Recovery Plan consists of two elements: (i) short-term measures to boost demand, save jobs and restore confidence; and (2) “smart investments” to yield higher growth and sustainable prosperity in the longer term.  In this context, the European Commission accepted that there existed a strong need for new, temporary state aid.  To meet this need, the Commission adopted a “Temporary Community framework for state aid measures to support access to finance in the current financial and economic crises” (the “Temporary Framework”).
  The objectives of the Temporary Framework are (i) to unblock lending to companies and thereby guarantee continuity in their access to finance; and (ii) to encourage companies to continue investing in the future.
  It applies to all sectors, including the automotive industry.

Like the new state aid rules for the financial sector, the Temporary Framework is based on Article 107(3)(b) TFEU.  In addition to existing aid instruments, the Temporary Framework enables member states to establish new and broader state aid schemes for different aid instruments.  The most important of these aid instruments under the Temporary Framework may be summarized as follows:

1.
Cash Grants.  Under the pre-crisis aid schemes, the maximum amount of so-called “de minimis” aid that a member state could grant to companies without further restrictions and without prior notification to the European Commission was limited to €200,000 within three fiscal years.  Now, the Temporary Framework affords member states the authority to establish aid schemes, increasing this amount to €500.000 for the period from January 1, 2008 to December 31, 2010. 

2.
State Guarantees.  Under the Temporary Framework, member states may also grant state guarantees at reduced annual premiums to businesses for up to 90% of new bank loans, provided that the maximum loan does not exceed the total annual wages paid to its employees by the aid recipient during 2008. 

3.
Subsidised Interest Rates.  Under pre-crisis aid rules, public loans were not considered to be state aid if they were granted under normal market conditions.  The European Commission has established a method to calculate the reference and discount rate for state credits to determine whether the proposed state aid is permissible.  The Temporary Framework modified this calculation of interest rates and enables member states to grant loans at subsidised interest rates.  Additional interest rate reductions are allowed for investment loans relating to the production of “green products”.

4.
Risk Capital Measure.  The Temporary Framework relaxed the restrictions for state aid to promote risk capital investments.

Cash grants, states guarantees and loans based on the Temporary Framework may only be granted to companies that were not “in difficulty” on July 1, 2008.  The Temporary Framework expires on December 31, 2010. 

Although it is not expressly stated in the Temporary Framework, the European Commission has repeatedly stressed that, based on general principles of state aid law, state funding under the Temporary Framework must be based strictly on objective and economic criteria and may not be granted subject to protectionist, non-commercial conditions.  Most importantly, state aid under the Temporary Framework cannot be used to impose political constraints concerning the location of production activities within the internal market.  The aid recipient must retain unfettered freedom to perform its economic activities in the internal market.
  Furthermore, although member states were provided with additional means to grant state aid to companies in order to alleviate the effects of the financial crisis, the European Commission stressed that 

“during a financial and/or economic crisis, state aid control is all the more necessary because there can be greater temptation for Member States to grant aid that would risk putting out of business companies in other Member States, thereby making the crisis worse. State aid control also avoids subsidy races, which would tend to penalise smaller Member States which lack the deep pockets of larger Member States.”

As a part of its second economic stimulus package (Konjunkturpaket II), the German government made use of the expanded measures described above to grant state aid under the Temporary Framework and established the German Business Funds (Wirtschaftsfonds Deutschland).  The German Business Funds consists of several state credit and guarantee schemes.  The total volume of assistance available under these devices amounts to €115 billion. These schemes have been notified to the European Commission and approved by it.
  Aid awarded in accordance with these schemes may therefore be granted without (further) prior notice to the European Commission.

C.
State aid and the Opel case

 As mentioned above, in November 2008 Opel executives conducted an emergency meeting with the German Chancellor Angela Merkel to obtain €1 billion in government loan guarantees to protect Opel from the fallout caused by a possible GM bankruptcy.  Merkel promised that the German government would conduct a constructive review of the possibility of extending a state liquidity guarantee to the company.
  After intensive further discussions, in mid-May, 2009, zu Guttenberg, the German Economy Minister, proposed a plan for a trusteeship for Opel and the extension of bridge financing of €1.5 billion (the “Bridge Loan”).
 

The Bridge Loan was granted by the German government on May 29, 2009.  It was funded from the German Business Funds under a state credit scheme allowing Germany to grant subsidized loans to companies on the basis of the Temporary Framework.
  As the Bridge Loan was based on an existing aid scheme pre-approved by the European Commission, the granting of the individual loan did not require prior notice to and approval of the European Commission. 

Nevertheless, the entire Opel case was monitored closely by the European Commission right from the beginning.  The European Commission’s intervention began as soon as the first signs of substantial difficulties for Opel emerged.  During several meetings, European commissioners and ministers of all member states in which European GM plants were located exchanged information and arrived at a common understanding that any solution must fully comply with EU state aid rules and be based on purely economic considerations.
  The member states and the European Commission also agreed in an informal meeting on March 13, 2009 (MEMO/09/108) that no national measures should be taken without prior notice to and coordination with the European Commission and other involved countries.
 

With regard to the Bridge Loan, the European Commission did not raise any objection when it was informally notified by the German government of its intention to grant the loan.  Ms. Kroes confirmed in an answer to a question raised by members of the European Parliament that this measure appeared to conform with the German aid scheme permitted under the Temporary Framework.  General Motors repaid the Bridge Loan in November 2009.
  

The European Commission also closely monitored the plans of Germany to grant state aid to Opel and Magna in connection with the planned acquisition of a majority stake in Opel by Magna.  The respective correspondence between the European Commission and the German government has been described in Part III above.  Right from the beginning and throughout this process, the European Commission repeatedly stressed that state aid granted under the Temporary Framework could not 

“be subject to additional non-commercial conditions concerning the location of investments and/or the geographic distribution of restructuring measures. While the EU should aim at keeping as many people as possible in jobs, national aid measures within this framework must not affect the freedom of manufacturers to develop their activities in the internal market, and in particular should not prevent manufacturers from adapting their production capacities to market developments, in conformity with the applicable labour law.“
 

Concerning this requirement, Ms. Kroes in the final stages of the negotiation expressed concerns that the envisaged state aid to Opel/Magna was not in line with European state aid law. According to Ms. Kroes, there were significant indications that the aid promised by the German government was “de facto” conditioned to a specific business plan discussed and agreed with the German government with regard to the geographic distribution of the restructuring measures.
 

On the one hand, these restrictions of the EU state aid law are economically sound and, in the long run, in the interest of all European economies.  The regulations safeguard a level playing field for European companies and prevent a subsidy race.  On the other hand, there is a fundamental conflict between these restrictions and the messages election-oriented politicians desire to send to their electorate.  It is much easier to transmit the simple message that “German taxpayers money is being used to save German jobs” than to explain the complex mechanisms of state aid. 

Opel is by no means the only case were this conflict has arisen.  Opel, however, is a very prominent illustration given the political awareness of the case and the sheer magnitude of the potential amount of state aid that was planned.  Nor is Germany the only member state who has been tempted to use state aid to further its own national interest.  To posit just one other example, the European Commission intervened when the French government announced its intention to grant state aid to its national car producers.  As a reaction to this intervention, the French government undertook not to implement aid measures containing conditions regarding the location of the activities of the automobile producers or a preferring France-based suppliers.

When GM finally decided not to sell a majority equity state in Opel but to restructure Opel itself, the European Commission and the member states in which GM plants were located attempted to avoid another subsidy race.  For this purpose, representatives of the member states and EU commissioners Verheugen and Kroes agreed in December 2009 not to make any commitments regarding state aid before GM has presented a restructuring plan for GM Europe and to make certain that this restructuring plan is evaluated ex ante by the European Commission.
  In the meantime, however, the new European Competition Commissioner, Joaquin Almunia Mira, has taken a more formalistic approach and has stressed that such a prior examination of a private company's decisions extends beyond the Commission’s formal competences.
  It remains to be seen whether conflict between national interests and European state aid law will be handled more successfully in the second chapter of the Opel saga.

On February 19, 2010, when Opel published its annual financial statements for the year 2008 showing a loss of €1.1 million, another criteria for the granting of state aid under the Temporary Framework reemerged.  As mentioned above, a business is eligible for state aid under the Temporary Framework only if it was not “in difficulty” on July 1, 2008. 

The European Commission regards a firm as being “in difficulty” 

“where it is unable, whether through its own resources or with the funds it is able to obtain from its owner/shareholders or creditors, to stem losses which, without outside intervention by the public authorities, will almost certainly condemn it to going out of business in the short or medium term.”
 

In particular, a company is, in principle and irrespective of its size, regarded as being “in difficulty” in the following circumstances:

· in the case of a limited liability company, where more than half of its registered capital has been lost and more than one quarter of that capital has dissipated over the preceding 12 months;

· in the case of a company where at least some members have unlimited liability for the debt of the company, where more than half of its capital as shown in the company accounts has been lost and more than one quarter of that capital has been lost over the preceding 12 months;

· whatever the type of company concerned, where it fulfils the criteria under its domestic law for being the subject of insolvency proceedings.

If Opel/GM Europe had been “in difficulty” on July 1, 2008, the company could not qualify for state aid under the “Wirtschaftsfonds Deutschland” because a grant of these funds is based upon the Temporary Framework.  That this question now arises again is somewhat surprising, given the fact that Opel previously received state aid under the Temporary Framework.  As mentioned above, the Bridge Loan granted to Opel by the German government was financed by the Wirtschaftsfonds Deutschland and was therefore based on a subsidy scheme regulated by the Temporary Framework. 

Even if Opel cannot qualify for state aid under the Temporary Framework, the granting of state aid would not be impossible.  In this situation, aid could be granted on the basis of another legal provision, the “Community guidelines on state aid for rescuing and restructuring firms in difficulty” (the “R&R Guidelines”).
  As the name of these guidelines indicates, the R&R Guidelines cover state aid for rescuing and restructuring of business entities in financial difficulty.  However, the R&R Guidelines are in several respects stricter than the Temporary Framework.  For example, for large companies, each award of state aid under these guidelines requires prior notice to the European Commission.  In addition, the European Commission will normally demand compensatory measures in return for this aid to avoid undue distortion of competition.  These compensatory measures may include divestments of assets, reductions in production capacity or decrease of market presence.  The degree of reduction will be established by the European Commission on a case-by-case basis.  If the company is active in a market with long-term structural overcapacity (such as the European auto industry), the reduction in the company’s capacity or market presence may be as high as 100%.
  Therefore, it would be more difficult and less attractive for GM to apply for and obtain state aid under the R&R Guidelines instead of under the Temporary Framework.

V.
GERMAN INSOLVENCY PROCEEDINGS

From the very beginning of the Opel saga, the issue of whether insolvency would be the better option for Opel has been extensively discussed in Germany.  As outlined below, this may hold some advantages for Opel but nevertheless gives rise to substantial risks. 

German insolvency law was fundamentally changed by new Insolvency Act (Insolvenzordnung, InsO) that came into force in 1999.  The objective of the new Insolvency Act is to satisfy creditors’ claims on an equal basis and to restructure the insolvent entity so that it may continue to operate.  Insolvency need not necessarily result in the liquidation of an insolvent company. 


A. 
Reasons for Commencing of Insolvency Proceedings


Under German law, insolvency proceedings may be initiated in three situations, viz., (i) where the debtor is illiquid (Zahlungsunfähigkeit) [Sec. 17 InsO]; (ii) where the debtor’s illiquidity is imminent (drohende Zahlungsunfähigkeit) [Sec. 18 InsO]; and (iii) where the debtor is overindebted to creditors (Überschuldung) [Sec. 19 InsO]. In case of the company’s illiquidity or overindebtedness [Sec. 17, 19 InsO], German law requires that the company’s management must file for insolvency relief. 

German law also provides that a debtor will be deemed illiquid if it is unable to pay its debts as they become due [Sec. 17 Para 2 InsO].  The second reason for commencing proceedings, i.e., that of imminent illiquidity, allows the debtor to file for insolvency relief at an earlier stage if the debtor will presumably be unable to meet his payment obligations once they become due [Sec. 18 Para 2 InsO].  However, management is not required to file for insolvency if there is imminent illiquidity.  The third insolvency situation - overindebtedness - has been revised just recently with a view to the world financial crisis. Until October 2008, Sec. 19 InsO required management to file for insolvency if the company’s assets did not cover its debts, applying a balance sheet test.  If, in an individual case, continuation of the business is deemed to be predominantly likely (positive Fortführungsprognose), the assets will be valued on a going concern basis; otherwise liquidation values are relevant.  In light of the depreciation in asset values caused by the credit crunch, German legislators feared that enterprises (namely credit institutions) heavily affected by these losses would become overindebted under the previous legal standards of Sec. 19 InsO, thereby making it compulsory for the company’s management to file for insolvency even though their business appeared viable.
  As a result, the Bundestag enacted the Financial Markets Stabilization Act (Finanzmarktstabilisierungsgesetz, FMStG)
 which became effective on October 18, 2008, and which altered the prior definition of “over-indebtedness” in Sec. 19 InsO.  The amended Sec. 19 InsO now defines overindebtedness as a situation in which the value of a company’s assets does not cover its debts unless continuation of the business is overall deemed to be a likely event.  Under revised Sec. 19 InsO, management will therefore not be obliged to file for insolvency if continuation of the business is deemed likely, even though the company is overindebted.  This relief was designed as a temporary measure only and should have expired on December 31, 2010 [Art. 6 Para 3, 7 Para 2 FMStG].  In an amending law, this provision was further extended until December 31, 2013.
  The application of the revised standard for overindebtedness, although mainly focused on the financial market, is not limited to banks but applies to all companies and may have permitted Opel to avoid insolvency proceedings so far.
B.
The Different Stages of Insolvency Proceedings Under German Law


After a debtor applies for the commencement of insolvency proceedings in the proper German court, it becomes the court’s duty to prevent detrimental changes to the debtor’s estate until the petition has been decided [Sec. 21 InsO].  The court may, for instance, enjoin the debtor from disposing of property or direct that any transfer of property by the debtor to require the consent of the preliminary insolvency administrator (Sec. 21 Para 2 no. 2 InsO).  German courts regularly order the latter and appoint a preliminary insolvency administrator whose task is to assess the company’s financial position and to determine if there are sufficient assets to pay the costs of the insolvency proceedings.  In most cases, German insolvency courts will take further measures to protect the insolvent estate, e.g., prohibiting compulsory execution against the debtor and its property. 

If, after examination by the preliminary administrator, the court orders the opening insolvency proceedings over the debtor’s estate, a final insolvency administrator will be appointed by the court.  This administrator is usually the same person that was appointed as the preliminary insolvency administrator in the case.  Normally, two to three months will elapse from the day the insolvency petition is filed until the final proceedings are opened.

With the opening of final insolvency proceedings, the right to administer and transfer assets passes from the debtor to the insolvency administrator [Sec. 80 InsO] who will also be responsible for the operation of the company’s daily business.  Once the insolvency proceedings have been opened by the court, there are a number of advantages that the administrator may make avail himself of. 

C. 
Right of the Administrator to Challenge Prefiling Transactions 

German insolvency law wants to ensure all creditors are treated alike (“par conditio creditorum”).  It would be incompatible with this aim if acts of the debtor taken within certain periods prior to filing for insolvency and favoring certain creditors over the others were to be tolerated.  Therefore, under certain circumstances the insolvency administrator has the authority to challenge transactions made or entered into by the debtor prior to the filing for insolvency that adversely affect the position of the other creditors [Sec. 129 et seq. InsO].  The administrator may recover transactions challenged for the benefit of the insolvency estate. 

For instance, according to Sec. 130 InsO the administrator may challenge a transaction in which the debtor satisfied a creditor’s claim or granted security for such claim – even if the third party was rightfully entitled to receive payment or security – if the transaction occurred in the three months immediately preceding the filing of the insolvency petition, provided that the debtor was illiquid at the time of the transfer and the other party knew about such illiquidity or was aware of facts demonstrating illiquidity.  Thus, money or assets that the debtor transferred may be reclaimed and the other party may file its claims with the insolvent estate only.  In addition, the administrator may challenge transactions that took place after the filing for insolvency. 

Under to Sec. 131 InsO, the administrator may challenge transfers of property and, if the third party had no right to receive payment or the grant of security, recovery may be a relatively easy task.  If such transfer occurred during the last month preceding the filing for insolvency (or even after this point in time), the transfer may be challenged without any further requirements.  If the transfer occurred in the second or third month prior to the filling for insolvency, the only further condition that the administrator must satisfy to challenge the transaction is that the debtor must have been illiquid at the time of the transfer or that the creditor who benefited from the transaction knew that the transfer discriminated against other creditors. 

Moreover, the administrator may contest actions of the debtor that had a direct adverse effect on the remaining creditors if (i) these actions took place within the last three months prior to the filing for insolvency; (ii) if the debtor was illiquid at the time or if the transaction occurred after filing for insolvency; and (iii) the third party was aware of the debtor’s illiquidity or the existence of the insolvency filing at the time of the transfer [Sec. 132 InsO].  There is an additional statutory provision permitting the administrator to challenge agreements for remuneration with companies affiliated with the debtor that are detrimental to the creditors, unless (i) the agreement was executed more than two years prior to filing for insolvency, or (ii) the third party establishes that it was not aware of the debtor’s intention to discriminate against other creditors in connection with the challenged agreement [Sec. 133 Para 2 InsO].  Furthermore, the administrator may challenge transactions in which the debtor voluntarily caused a disadvantage for his creditors if the other party to the transaction knew the debtor acted intentionally in causing the disadvantage, in which case these actions may be avoided if they occurred within ten years of the filing for insolvency relief [Sec. 133 Para 1 InsO].  Finally, the administrator may challenge any repayments of shareholders’ loans made during the year prior to filing for insolvency and any security for shareholders’ loans granted during the 10 years prior to filing for insolvency [Sec. 135 InsO]. 

D.
Privileged Position of New Creditors

Another advantage of insolvency proceedings is that new claims of creditors will be treated as privileged debts.  German insolvency law recognizes three different categories of debts. Claims of privileged creditors shall be settled in advance (cf. Sec. 53 InsO); these claims are labeled “Masseverbindlichkeiten” (claims against the insolvency estate).  The assets of the insolvency estate will be used first and foremost to settle privileged claims before remaining “regular claims” will receive a pro rata payment from the remaining estate. Finally, there are subordinated claims ranking below the regular claims. Such creditors will only receive a distribution after privileged and regular claims have been fully satisfied but in practice, these claims will receive no distribution.  Claims of Opel’s parent company, GM, for repayment of loans or equivalent transactions would be treated as subordinated claims in an Opel insolvency [Sec. 39 Para 1 no. 5 InsO]. 

E.
Employment Law

Further advantages of insolvency proceedings concern German employment law. According to Sec. 113 InsO, the insolvency administrator may terminate employment contracts regardless of any agreed term of such contract or any exclusion of the statutory right of termination.  Unless a shorter notice period applies, the insolvency administrator may terminate employment contracts by giving three months’ notice to the end of the month. It must be noted, however, that the statutory rules on protection against unfair dismissals (Kündigungsschutzgesetz) also apply during insolvency proceedings.  In addition, under Sec. 183 et seq. of the Act on Social Security (SGB III), employees are entitled to receive Insolvenzgeld (“insolvency money”) from the Federal Employment Agency (Bundesagentur für Arbeit or “BfA”).  Employees will receive unpaid wages for the three months before the opening of the insolvency proceedings. This results in a substantial relief for the insolvent business if liquidity is tight – as it has been for Opel. 

F.
Legal Relationships Between the Debtor and Third Parties 

The provisions of German insolvency law enable the administrator to discontinue contracts that have proven to be a burden for the company.  These protections arise from German insolvency law’s policy of fostering the reorganization and continuation of troubled businesses. For example the possibility of a successful reorganization will recede if lessors/landlords terminate lease contracts and repossess leased items or – even worse – bar the company from continued use of a factory or other critical facilities.  Sec. 112 InsO prohibits a lessor from terminating a lease or tenancy agreement for nonpayment of rent if the default occurred before the insolvency filing, thereby enabling the insolvency administrator to continue to use the premises provided that he continues to pay post-filing rents. 

On the other hand, under Sec. 103 InsO, the insolvency administrator may elect to either affirm or discontinue contracts that have been entered into by the insolvent company prior to the opening of the insolvency proceedings and that have not been fully performed as of that date. The other party to the executory contract will have a claim for damages for non-fulfillment of the contract only against the insolvent estate.  In many cases, this will prove to be a powerful tool for the administrator to reject unprofitable contracts in order to achieve reorganization. 

Finally, a number of provisions in the Insolvency Act offer the advantage of higher liquidity for the insolvent enterprise.  Sec. 88 InsO provides that if a creditor has established security rights over the debtor’s assets by way of execution within the month preceding the filing for insolvency, such security right will be void once the insolvency proceedings have been opened. During the insolvency proceedings, any foreclosure of an enforceable judgment against the insolvency estate is prohibited [Sec. 89 InsO]. 

G.
Restructuring Using an “Insolvency Plan”

As already mentioned, a primary goal of German insolvency law is to allow for restructuring and continuation of the insolvent business.  The Insolvency Act therefore allows for insolvency proceedings to be governed by a so-called insolvency plan (“Insolvenzplan”, cf. Sec. 217 et seq. InsO). All issues concerning the satisfaction of creditors’ claims, the sale of the debtor’s assets and the distribution of sale proceeds as well as the debtor’s liability after termination of the insolvency proceedings may be dealt with in an insolvency plan in which it is possible to deviate from the provisions of otherwise applicable law [Sec. 217 InsO].  Through an insolvency plan, it is possible to shift the focus of the proceedings from a liquidation of the enterprise to its reorganization, thereby keeping the business alive and maintaining jobs.  Insolvency plans will normally grant a maximum of flexibility and will protect the concerns of employees more than would otherwise be the case.  The parties benefitting from an insolvency plan may enjoy an unusually broad freedom of contract that allows, for instance, for a moratorium on paying creditors’ claims or a waiver of a portion of creditors’ claims. Furthermore, the insolvency plan may include provisions impairing the security rights of creditors and may contain additional undertakings of single creditors.  All insolvency plans must be submitted to the court for review and approval, which will be forthcoming if the plan complies with the Insolvency Act.  If approved by the court, the plan will be submitted to a creditors’ meeting for approval.  The insolvency plan will be approved if the majority of creditors and the majority of claims of each group of creditors set out in the plan vote to accept the plan [Sec. 244 InsO].  The votes of creditors considered to be “obstructive” may be disregarded when certain requirements are met [Sec. 245 InsO].  If approved, all creditors are bound by the plan.  To some extent, German insolvency plan proceedings are akin to proceedings under Chapter 11 of the US Bankruptcy Code. However, an insolvency plan under German law does not allow for restructurings on the level of the shareholders of an insolvent company without shareholders’ consent.
 Although in practice insolvency plan proceedings have been rarely invoked in Germany so far, there are examples where such plans have been used successfully, in particular in large insolvencies to restructure the entire or substantial parts of the affected business.


Reorganization of a financially distressed debtor can also be achieved by other means. The insolvency administrator may sell portions of the insolvent business to third parties by way of an asset sale transaction (übertragende Sanierung) with the approval of creditors or a creditors’ committee. 

H. Self-administered Insolvency Proceedings

Insolvency proceedings must not necessarily result in the appointment of an insolvency administrator then responsible for the daily business of the company. German insolvency law allows for “self-administered” (Eigenverwaltung) insolvency proceedings [Sec. 270 et seq. InsO]. The insolvent company may apply for self-administration when filing for insolvency. If self-administration does not trigger delayed proceedings or does not otherwise negatively impact creditors, the court may order that the insolvency proceedings be conducted in self-administration. Instead of the insolvency administrator, the court will appoint a custodian (Sachwalter) whose task is to supervise the debtor’s management. The former management of the company will continue to conduct the daily business of the company in the insolvency proceedings. Self-administration has been used successfully in some large insolvencies in Germany and this could be an option for Opel.

I.
An Opel Insolvency – a Desirable Alternative? 


The pros and cons of an Opel insolvency were extensively debated in 2009. An  insolvency would not necessarily have led to a full liquidation of the company but could have offered it some distinct advantages.  An insolvency would have provided the chance of a fresh start resulting in a “New Opel” irrespective of whether this goal was achieved as a result of an insolvency plan or by way a sale of those parts of the business with promising prospects. The insolvency could have been structured as self-administered so that even Opel’s management could have remained in place.  The administrator’s power to challenge transactions that were detrimental to the creditors Opel’s asset base could have benefitted the insolvency estate.  The regulations of German insolvency law would have enabled the administrator (or the debtor in agreement with the custodian, Sec. 279 InsO) to terminate contracts that had not been fully performed, thereby offering the debtor an opportunity to jettison costly contracts. German insolvency law would have protected Opel from creditors trying to repossess leased machines, vehicles or other integral parts of the business. Furthermore, new creditors with claims created only after insolvency proceedings have commenced would have had the rank of privileged creditors making it easier for Opel or its administrator to obtain fresh working capital. Needless to say, that Opel’s insolvency would have mainly worked to the disadvantage of GM as Opel’s shareholder. GM would have lost control over the business of its subsidiary regarded as critical for the development of new automobiles. 

However, a number of questions still remain unanswered. Persons opposing insolvency have always argued that insolvency would dramatically jeopardize Opel’s car sales because people would have been reluctant to buy new automobiles from an insolvent manufacturer.
 The experience of New GM demonstrates that this will not necessarily happen.  In 2009 car sales in Germany and other major EU countries were mainly driven by car scrapping schemes (Umweltprämien) or “cash for clunkers” initiatives and Opel (like Volkswagen and unlike Daimler and BMW) benefited substantially from such programs.  Whether this result could not have been attained if Opel filed for insolvency in 2009 is questionable. 

The main risk associated with an Opel insolvency was that major assets, namely a large number of patents and other intellectual property rights, that Opel desperately needed to continue its business, were not owned by Opel. According to press articles, most of the patents and intellectual property rights had been transferred to GM affiliates in America some time ago and it further appeared that GM had transferred these to its lending banks as collateral.  Whether or not an insolvency administrator could have successfully challenged these transfers was uncertain.  Even if such a challenge would have been successful, enforcing a judgment forcing GM to return these assets or their value to Opel or its administrator of a German court outside Germany would be a questionable matter.  In any case, it would have likely taken years to enforce such claims. This was not a viable option if the business were to be restructured and then continued. Some articles therefore more generally take the view that Opel was just too integrated within GM to separate the business in a reasonable time, even in insolvency proceedings.
 

VI.
CONCLUSION

Thus ends Chapter 1 of the Opel saga.  As of the date of this writing, Opel has not received state aid from Germany or any other EU member state that supports an Opel/Vauxhall facility except for the €1.5 billion Bridge Loan granted by Germany in May, 2009 and repaid in November, 2009.  GM, however, has upped the ante by announcing in early March, 2010, that it would increase its planned capital contribution to Opel up to €1.9 billion from its earlier, announced contribution of €600 billion.  European state aid would then supply the bulk of the remaining funds, estimated by GM to be €1.8 billion.  

The role that state aid played in this drama was a leading one and illustrates two important lessons for the political and economic players involved.  First, the events of 2008-2010 concerning Opel are a good example of how legal issues concerning state aid conflict with political interests of states and politicians, especially in an election year.  Although the restrictions imposed by EU state aid law are economically sound and, in the long run, are in the best interests of all member states, these regulations interfere with the interests of national politicians affected by the granting or withholding of state aid.  Politicians are eager to broadcast to their electorates the simple message that they did all that they could have done to salvage domestic jobs and to prohibit the transfer of tax funds by the recipient of state aid to benefit other countries.  The simple, overriding lesson is that EU state aid law provides national governments with numerous instruments to support businesses in the present economic downturn but that, during crises that render state aid critical to economic recovery, there is the greatest need to enforce state aid restrictions in order to maintain the integrity of the single European market.

With respect to an Opel insolvency, that part of the puzzle has not yet been completed.  At the outset of the recession’s impact on the European and North American automotive industry, an Opel insolvency could have benefited Opel by granting it a fresh start through the restructuring of its balance sheet and shedding unproductive assets.  An insolvency could also have benefited the various suitors for Opel by providing a forum and a mechanism to sell its assets on a “going concern” basis, rather than forcing them to depend upon the uncertain whims of General Motors with respect to the disposition of its controlling equity interest in Opel.  On the other hand, given the intertwining of GM and Opel’s respective businesses, especially with respect to intellectual property rights and small car/alternative energy technologies, an attempt to reorganize Opel separately from GM might have resulted in a less-than-surgically-precise separation of the two entities, which could have damaged both automakers.   
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