
CORPORATE REORGANIZATIONS: "D" reorganization--reorganization agreement
by Stephen E. Pigott

State statutes generally give "dissenting" or "appraisal" rights to shareholders who vote against a statutory merger that is ultimately approved by the constituent corporations. Exercise of these rights allows shareholders who opposed the merger to require the corporation to purchase their shares at a price determined under the relevant statute. In some cases, corporate managers can combine two corporations into one without having to contend with dissenting or appraisal rights. This can be accomplished through a type of "D" reorganization often referred to as a "practical merger." In a "D" reorganization practical merger, substantially all the assets and liabilities of one corporation (the "transferor corporation") are transferred to another corporation (the "transferee corporation"), and the transferor corporation distributes to its shareholders stock or securities of the transferee corporation, resulting in one or more shareholders of the transferor corporation being in control of the transferee corporation immediately following the transfer. Control for this purpose is ownership of 50 percent or more of the combined voting power of all classes of voting stock or of 50 percent or more of the total value of all classes of stock. The result of a practical merger is that the businesses of the transferee and transferor corporations are combined within the transferee corporation, which is controlled by one or more shareholders of the transferor corporation.

The form below is a reorganization agreement designed to accomplish a basic "D" practical merger. The form contemplates a situation in which a corporation with a single shareholder wants to acquire a smaller corporation with a majority shareholder and a minority shareholder. The majority shareholder is in favor of, and the minority shareholder is opposed to, an acquisition or merger. The majority shareholder has sufficient voting power to approve a merger, but neither the majority shareholder nor the larger corporation wishes to create a situation in which the minority shareholder may exercise appraisal rights. Accordingly, the two corporations agree that all of the assets and liabilities of the larger corporation will be transferred to the smaller corporation in exchange for previously unissued shares of common stock and non-voting preferred stock of the smaller corporation. The larger corporation then will liquidate and distribute the stock of the smaller corporation to its shareholder. Assume, for example, that the smaller corporation has a 90 percent shareholder (90 common shares) and a 10 percent shareholder (10 common shares). The smaller corporation will issue 900 common shares to the larger corporation. The larger corporation will distribute these 900 shares, as well as the non-voting preferred shares, to its sole shareholder. As a result of the transaction contemplated in the form below, the shareholder of the larger corporation will become a 90 percent shareholder of the common shares of the smaller corporation (which now owns all the assets and business of the larger corporation). The original shareholders of the smaller corporation will have their ownership percentages in the combined entity reduced to 9 percent and 1 percent, respectively. Under applicable Delaware statutes, so long as the transaction, including the issuance of new shares to the larger corporation, is approved by the board of directors of the smaller corporation, the minority shareholder of the smaller corporation cannot prevent the transaction and does not have appraisal rights. The law of the applicable jurisdiction must be carefully reviewed, however, as laws of some states may give certain rights to minority shareholders in similar situations.

Because the constituent entities are effectively combining, each must complete and be satisfied with its due diligence investigations of the other. The form below contains some examples of representations and covenants common to purchase agreements, but is by no means exhaustive. A drafter must be sure that all appropriate representations and covenants needed to protect the drafter's client are included in such an agreement.

FORM

 REORGANIZATION AGREEMENT
THIS REORGANIZATION AGREEMENT ("Agreement") is entered into as of [date] between R Corporation, a Delaware corporation ("R"), and T Corporation, a Delaware corporation ("T") and Individual C ("C"), the sole stockholder of T.

WHEREAS, R desires to purchase, and T desires to sell, all of the assets of T in exchange for 900 authorized but previously unissued shares of no par common stock of R and 100 authorized but previously unissued shares of non-voting, $100 par value preferred stock of R (the "Stock") and the assumption by R of all of the liabilities of T; and

WHEREAS, in connection with said purchase and sale, C intends to cause T to liquidate and distribute the stock of R acquired by T to C such that the entire transaction contemplated hereunder shall qualify as a reorganization under Section 368(a)(1)(D) of the Internal Revenue Code of 1986, as amended;

NOW THEREFORE, the parties agree as follows:

 1. Purchase of Assets. On the Closing Date (as hereinafter defined), T will, by instrument or instruments satisfactory to counsel for R, sell, deliver, transfer, assign and convey to R, and R will purchase from T, all of T's assets, properties, rights and interests of T, wherever situated, existing as of the Closing Date (the "Assets").

 2. Purchase Consideration. On the Closing Date, R will (a) by instrument or instruments satisfactory to counsel for T, assume all of the liabilities and obligations of T existing as of the Closing Date, accrued or contingent, due or not due, other than expenses, taxes, commissions, charges and costs of T incident to or arising out of this reorganization (the "Liabilities"), and (b) issue the Stock to T. When issued, the Stock shall be duly authorized, validly issued, fully paid and non-assessable.

 3. Closing. The closing of the purchase and sale of the Assets hereunder shall take place on [date] or such other date agreed upon by the parties (the "Closing Date"). At closing, T shall deliver to R duly executed copies of such instruments of conveyance, assignment and transfer as R may deem necessary to transfer any of the Assets to R, and R shall deliver to T duly executed copies of such instruments as T may deem necessary for assumption of the Liabilities by R and a certificate or certificates issued to T representing the Stock.

 4. Representations and Warranties of T. T represents and warrants to R that the following are true and correct on the date of this Agreement and will be true and correct as of the Closing Date:

A. Financial Statements. The balance sheet of T as of [date], and the statements of earnings of T for the calendar years [year] to [year], all certified by [public accounting firm], and the balance sheet of T as at [date], and the statement of earnings of T for the four month period ended [date], certified by the Treasurer of T (all of which have been delivered to R by T), fairly present, in accordance with sound and generally accepted accounting principles, the financial condition and the results of the operations of T as at the dates and for the periods indicated.

B. Title to Assets. T has good, marketable and valid title to the Assets, free and clear of any mortgage, security interest, lease, pledge, hypothecation, lien or other encumbrance.

C. Condition of Assets. The Assets are in good condition and repair and in good working order, normal wear and tear prior to the Closing Date excepted.

D. Compliance with Laws; Litigation. T's operation of its business has been in conformity with all applicable federal, state and local laws, ordinances and regulations, and Seller has received no notice of alleged noncompliance. There is no litigation pending or threatened (whether or not covered by insurance), nor any order, injunction, or decree outstanding nor any proceeding, or governmentalinvestigation existing or pending, against T or the Assets, nor to the best of T's knowledge, is there any basis for any such litigation.

E. Taxes; Contributions. All federal, state, local and foreign tax returns required to be filed by T have been filed on a timely basis, all of which returns are correct and complete and all taxes due and payable on or before the date hereof by T have been paid. There are no claims pending against T for past-due taxes, and there are no threatened claims against T for past-due taxes (including, but not limited to, any claims based upon any theory of transferee liability), and there are not now any matters under discussion with federal, state, local or foreign authorities relating to any additional taxes or assessments against T. All taxes and other assessments and levies which T is or has been required by law to withhold or to collect have been duly withheld and collected, and have been timely paid over to the proper governmental authorities or are properly held by T for such payment. All contributions and payments for workers' compensation, unemployment compensation, and the like which T has been required by law to make or pay have been duly made or paid.

F. Disclosure. No representation or warranty made by T in this Agreement contains any untrue statement of material fact or omits to state a material fact required to make the statements made herein not misleading.

G. Material Fact. T has disclosed to R all material facts regarding its business, including, without limitation, all material facts which a prudent purchaser would want to know prior to purchasing the Assets to operate such business.

 5. Representations and Warranties of R . R represents and warrants to T that the following are true and correct on the date of this Agreement and will be true and correct as of the Closing Date:

A. Financial Statements. The balance sheet of R as of [date], and the statements of earnings of R for the calendar years [year] to [year], all certified by [public accounting firm], and the balance sheet of R as at [date], and the statement of earnings of R for the four month period ended [date], certified by the Treasurer of R (all of which have been delivered to T by R), fairly present, in accordance with sound and generally accepted accounting principles, the financial condition and the results of the operations of R as at the dates and for the periods indicated.

B. Compliance with Laws; Litigation. R's operation of its business has been in conformity with all applicable federal, state and local laws, ordinances and regulations, and Seller has received no notice of alleged noncompliance. There is no litigation pending or threatened (whether or not covered by insurance), nor any order, injunction, or decree outstanding nor any proceeding, or governmental investigation existing or pending, against R, nor to the best of R's knowledge, is there any basis for any such litigation.

C. Taxes; Contributions. All federal, state, local and foreign tax returns required to be filed by R have been filed on a timely basis, all of which returns are correct and complete and all taxes due and payable on or before the date hereof by R have been paid. There are no claims pending against R for past-due taxes, and there are no threatened claims against R for past-due taxes (including, but not limited to, any claims based upon any theory of transferee liability), and there are not now any matters under discussion with federal, state, local or foreign authorities relating to any additional taxes or assessments against R. All taxes and other assessments and levies which R is or has been required by law to withhold or to collect have been duly withheld and collected, and have been timely paid over to the proper governmental authorities or are properly held by R for such payment. All contributions and payments for workers' compensation, unemployment compensation, and the like which R has been required by law to make or pay have been duly made or paid.

D. Disclosure. No representation or warranty made by R in this Agreement contains any untrue statement of material fact or omits to state a material fact required to make the statements made herein not misleading.

E. Material Fact. R has disclosed to T all material facts regarding its business, including, without limitation, all material facts which a prudent purchaser would want to know if such purchaser were to purchase the business of R.

 6. Covenants of T . T hereby covenants with R as follows:

A. Access to Information. From the date hereof until the Closing Date, T shall provide to R's representatives (including legal counsel, accountants, and lenders) full access during normal business hours, upon reasonable request, to all of T's books and records (financial or otherwise), contracts, and properties.

B. Conduct of the Business Until the Closing Date. From the date hereof until the Closing Date, except for actions taken with the prior written consent of R, T shall conduct its business in the ordinary course, and will use its best efforts to keep its business organization intact, to keep available the services of its present employees, and to preserve the goodwill of its customers, suppliers, and others having business relations with it. T will not take any action, or fail to take any action, that materially or adversely affects the ongoing operation of its business.

C. Maintenance of the Assets. From the date hereof until the Closing Date, T shall maintain the Assets in customary repair, order, and condition, reasonable wear and tear excepted.

D. Creation of Liabilities or Obligations. From the date hereof until the Closing Date, T shall not create, incur, assume, guarantee or otherwise become liable with respect to any indebtedness for any reason whatsoever, except in the ordinary course of business.

E. Notification of R. From the date hereof until the Closing Date, T shall promptly notify R, in writing, of any threatened lawsuit, claim, or any adverse change, or any projected or threatened adverse change in its financial position, the Assets or the Business.

F. Insurance. Through the Closing Date, T shall maintain insurance coverage on the Assets and the Business of the same types and in the same amounts as were in force as of [date].

G. Further Assurances. T shall execute and deliver to R any and all reasonable documents, instruments and agreements in addition to those expressly provided for herein that may be necessary or appropriate to effectuate the provisions of this Agreement and the other documents to be delivered in connection herewith, whether on or after the Closing Date.

 7. Covenants of R . R hereby covenants with T as follows:

A. Access to Information. From the date hereof until the Closing Date, R shall provide to T's representatives (including legal counsel, accountants, and lenders) full access during normal business hours, upon reasonable request, to all of R's books and records (financial or otherwise), contracts, and properties.

B. Conduct of the Business Until the Closing Date. From the date hereof until the Closing Date, except for actions taken with the prior written consent of T, R shall conduct its business in the ordinary course, and will use its best efforts to keep its business organization intact, to keep available the services of its present employees, and to preserve the goodwill of its customers, suppliers, and others having business relations with it. R will not take any action, or fail to take any action, that materially or adversely affects the ongoing operation of its business.

C. Creation of Liabilities or Obligations. From the date hereof until the Closing Date, R shall not create, incur, assume, guarantee or otherwise become liable with respect to any indebtedness for any reason whatsoever, except in the ordinary course of business.

D. Notification of T. From the date hereof until the Closing Date, R shall promptly notify T, in writing, of any threatened lawsuit, claim, or any adverse change, or any projected or threatened adverse change in its financial position, or its business.

E. Insurance. Through the Closing Date, R shall maintain insurance coverage appropriate to its business of the same types and in the same amounts as were in force as of [date].

G. Further Assurances. R shall execute and deliver to T any and all reasonable documents, instruments and agreements in addition to those expressly provided for herein that may be necessary or appropriate to effectuate the provisions of this Agreement and the other documents to be delivered in connection herewith, whether on or after the Closing Date.

 8. Representation of C. C represents that he is the sole stockholder of T and that, as such, he has approved of this Agreement and the sale by T of the Assets.

 9. Liquidation and Dissolution of T. T will not engage in any business after closing and as soon as possible thereafter shall distribute its stock of R to its sole shareholder, C, and shall dissolve.

 10. Bulk Sales Compliance. R hereby waives compliance by T with the provisions of any bulk sales laws applicable to the transfer of the Assets hereunder.

 11. Expenses. Each party shall pay such party's own costs and expenses, including attorney's fees, incurred in connection with this Agreement and the transactions described herein.

 12. Assignment. Neither party shall assign such party's rights hereunder without the other party's prior written consent.

 13. Amendment and Waiver. This Agreement may be amended or modified at any time and in any respect, or any provision may be waived, by an instrument in writing executed by R, T, or either of them in the case of a waiver.

 14. Notices. All notices, requests and other communications to any party hereunder will be in writing and, unless otherwise provided in this Agreement, will be deemed to have been duly given upon receipt when delivered in person or when dispatched by electronic facsimile transmission (confirmed by mail or nationally recognized overnight courier service simultaneously dispatched) or dispatched by a nationally recognized overnight courier service to the appropriate party at its address set forth below:

	To R:
	 .....................

	
	 .....................

	
	 .....................

	To T:
	 .....................

	
	 .....................

	
	 ..................... 


 15. Governing Law. This Agreement will be governed by, and construed in accordance with, the law of the State of Delaware, without regard to the conflict of laws rules of such state.

 16. Entire Agreement. This Agreement constitutes the entire agreement between the parties with respect to the subject matter hereof. This Agreement supersedes all prior agreements and understandings, representations and warranties, both oral and written, between the parties with respect to the subject matter hereof.

 17. No Third-Party Beneficiaries. This Agreement is for the sole benefit of the parties hereto and nothing herein express or implied will give or be construed to give to any person or entity, other than the parties hereto, any legal or equitable rights hereunder.

The parties hereto have executed this Agreement as of the day and year first above written.

                                                                 R Corporation

                                                    By:.....................

                                            Print Name:.....................

                                                 Title:.....................

                                                                 T Corporation

                                                    By:.....................

                                            Print Name:.....................

                                                 Title:.....................

The source of this form is Rabkin & Johnson Current Legal Forms with Tax Analysis.  Long recognized as the best legal forms set available, this publication remains an unparalleled resource for the attorney or firm with a diverse practice. More than 25 chapters provide a wealth of sample forms, drafting guidance and expert legal commentary to assist in the fundamental, and often time-consuming, task of document drafting. 

If you have a lexis.com subscription, you can access this publication online.

You can also purchase the publication on the Lexis Store in book format or on CD.  
