
Dispute Resolution -- Representing the Foreign Client in Arbitration and Litigation

By E. Charles Routh

§ 1.01 CULTURAL EDUCATION
§ 1.01(a) Myths About Litigation
Many foreign clients and clients that are United States subsidiaries of foreign companies have mistaken preconception about litigation in the United States. Part of this stems from the status of litigation in foreign countries, particularly in countries such as Japan and other Asian countries. Part of it stems from horror stories repeated by the foreign press. Therefore part of the attorney's job is to educate the foreign client about the realities of United States litigation. The client may be reluctant to get involved in litigation, even when it is advisable, or indeed, unavoidable. The client may be too ready to pay an unjustified settlement, to avoid litigation at any cost. Alternatively, the client may be unwilling to settle even when it is highly advisable, because it would be considered a loss of face or because the client feels it is being unfairly treated.

Educating opposing counsel may be equally important. Your opponent may have to be convinced that your client will not roll over at any cost to avoid conflict. Occasionally a party may sue a foreign company with the hope that they will rapidly compromise in an attempt to avoid litigation. My experience is that this is usually futile because the foreign party quickly comes to feel that they are being taken advantage of.

§ 1.01(b) Frequent Misunderstandings
Many foreign clients and associated counsel abroad have incorrect understandings about particular aspects of United States practice. Discovery, the role of summary judgments, the possibility of recovery of attorney fees, and the difficulties of collecting judgments seem particularly prone to misunderstandings.

§ 1.02 SELECTING THE PROPER FORUM AND PARTIES
§ 1.02(a) The United States or Abroad?
§ 1.02(a)(1) Where Does Jurisdiction Lie?
The most important case in this area is Asahi Metal Industry v. Superior Court of California. n1 The Court unanimously held that a Japanese tire valve manufacturer was not subject to suit in California in a case arising out of a motorcycle accident in that state. Despite the unanimity, there was no clear decision by the Court as the Court was evenly divided on the rationale for the result. Asahi was sued for indemnity by the Taiwanese tire manufacturer who had settled with the estate of the person killed in the accident. Four justices indicated that mere knowledge that the components they manufactured would reach the forum state was not sufficient to establish the minimum contacts necessary under the Due Process Clause. The foreign defendant's action must be "purposely directed" toward the forum state.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n1 480 U.S. 102 (1987).

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

Four other justices indicated that jurisdiction could be premised on a "stream of commerce" theory if there was an expectation that the product would be purchased in the forum state. However, they felt that jurisdiction should not be exercised in this case because the indemnity action, involving all foreign parties, did not have sufficient interests in the forum state and thus would be an unreasonable and unfair use of jurisdiction.

The only real conclusion that can be drawn from Asahi Metal is that great care must be taken in the assertion of jurisdiction in an international context and the interests of other nations (and foreign parties) must be carefully scrutinized. In addition, it is important to distinguish between distinct requirements imposed by the Due Process Clause - "purposeful availment/minimum contacts" and "reasonableness. n2 Courts are increasingly looking to national contacts to determine minimum contacts. Some United States courts have interpreted the Foreign Sovereign Immunities Act, n3 antitrust laws, and federal securities laws to authorize a national contacts test. n4 Although the Supreme Court left the question open in Asahi Metal and Rudolf Wolff v. Omni, n5 lower courts have almost unanimously adopted a national contacts test. n6

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n2 See G. Born & D. Westin, International Civil Litigation In United States Courts 43-69 (1989).

n3 Pub. L. No. 94-583, 90 Stat. 2891 (codified in scattered sections of 28 U.S.C.).

n4 See Texas Trading & Milling Corp. v. Federal Rep. of Nigeria, 647 F.2d 300 (2d Cir. 1981); Securities Investor Protection Corp. v. Vigman, 764 F.2d 1309, 1314-16 (9th Cir. 1985); Leasco Data Processing Equip. Corp. v. Maxwell, 468 F.2d 1326, 1340 (2d Cir. 1972); Zenith Radio Corp. v. Matsushita Elec. Indus., Ltd., 402 F. Supp. 262, 329-30 (E.D. Pa. 1975).

n5 484 U.S. 97 (1987).

n6 See SIPC v. Vigman, 764 F.2d 1309 (9th Cir. 1985); Fitzsimmons v. Barton, 589 F.2d 330 (7th Cir. 1979); Engineering Equip. Co. v. S.S. Selene, 446 F. Supp. 706, 709-710 (S.D.N.Y. 1978).

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

Where this has led to hardship in a particular case, courts have used the "reasonableness" or "fairness" prong of the Due Process test. n7 Examples of this are the "tag" service on the corporate officer or agent of the foreign company who is in the United States on vacation or a family visit. n8

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n7 See Horne v. Adolph Coors Co., 684 F.2d 255 (3rd Cir. 1982); Fullerton, Constitutional Limits on Nationwide Personal Jurisdiction in Federal Courts, 79 Nw. U.L. Rev. 1 (1984).

n8 This has now been approved by the Supreme Court. See Burnham v. Superior Ct. of Cal.,     U.S.    , 110 S. Ct. 2105, 109 L. Ed. 2d 631 (1990). See also Amusement Equip. Inc. v. Mordelt, 779 F.2d 264 (5th Cir. 1985); Scholz Research and Dev't v. Kurzke, 720 F. Supp. 710 (N. D. Ill. 1989); Born, Reflection on Judicial Jurisdiction in International Cases, 17 GA. J. Int'l & Comp. L.1 (1987).

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

Jurisdiction may also depend on whether there is a choice of forum clause. Choice of law clauses may affect one's choice of forum even absent choice of forum clause. Are there any policy reasons to override choice of forum or choice of law clauses in favor of a different jurisdiction? n9

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n9 See M/S Bremen v. Zapata Off-Shore Co., 407 U.S. 1 (1972) and Union Ins. Soc. of Canton, Ltd. v. S.S. Elikon, 642 F.2d 721 (4th Cir. 1981).

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

The most significant international jurisdiction case was Hartford Fire Insurance v. California, 113 S.Ct. 2891 (1993). In the Hartford case, the Court, by a 5 to 4 vote, ruled that U.S. antitrust laws apply to conduct undertaken outside the United States, by non-Americans, that is meant to have, and does so produce, a substantial effect in the United States. The court further ruled that there was not a "true conflict" because foreign law did not require the foreign citizens to act in a manner prohibited by U.S. antitrust law, self imposed restraints on the exercise of jurisdiction, based on comity or a "Timberlane" analysis, may not apply.

The result was plainly shocking to many foreign countries, who felt that it represented an over-reaching assertion of jurisdiction by the United States. Some countries have indicated a renewed interest in using "blocking" statutes in preventing expanded U.S. extraterritorial jurisdiction.

Jurisdiction issues may soon be at least partially resolved by a new international convention which was adopted by the Hague Conference on 30 June, 2005. The Convention on Choice of Court Agreements is so new that it has not yet been signed, ratified or entered into force. It essentially makes choice of court provisions in international contracts enforceable much as the New York Convention has made international arbitration agreements enforceable. The language and status of the new Convention can be found at the Hague Convention website, http://www.hcch.net/index_en.php?act=conventions.text&cid=98.

§ 1.02(a)(2) Where Will You Enforce the Judgment?
If you are in the foreign state, will the foreign court enforce a United States judgment, or is there a possibility of de novo review or retrial? There are presently negotiations underway about a possible Hague Convention on enforcement of judgments, but it is far from completed.

§ 1.02(a)(3) How Long Will a Trial Abroad Take?
In many countries, delays in court procedures far exceed United States delays. Foreign trials may take place over a number of years with court hearings for one day every two or three months. Direct examination, cross examination, and redirect of one witness may take six to nine months or longer. This places a real strain on witnesses and attorneys if they have to come from the United States.

§ 1.02(a)(4) Availability of Foreign Counsel
Note that the foreign attorney with the best English may be an expert on transnational business transactions but have little or no courtroom experience. The best litigator may speak little or no English.

§ 1.02(a)(5) Other Factors
Many of the factors (availability of witnesses, ease of service of process, language, availability of discovery, and so forth) are much the same as those used by a court to determine jurisdiction or forum non conveniens.
§ 1.02(b) Selecting Parties
Frequently suing a United States subsidiary or affiliated company as a party can eliminate many of the complexities of transnational jurisdiction. In addition, jurisdiction over a subsidiary engaging in business in the United States may be sufficient to acquire jurisdiction over foreign parent. n10 Service of process, discovery, and enforcement of judgment may all be easier. There are, however, dangers in trying to obtain discovery or collection where the information or assets are all in the hands of the foreign company.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n10 See Volkswagenwerk AG v. Schlunk, 486 U.S. 694 (1988) and Bulova Watch v. K. Hattori & Co., Ltd., 508 F. Supp. 1322 (D.C.N.Y. 1981).

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

§ 1.02(c) Arbitration or Litigation?
§ 1.02(c)(1) Factors Favoring Arbitration
Speed, privacy, and "costs." Arbitration can be quick, closed to the public, informal, and usually less expensive than litigation, depending upon the rules and the place of arbitration. It can be conducted before arbitrators knowledgeable in the business or the legal issues involved, a factor that may be particularly important for technical issues involving industrial property. The parties can be represented by existing counsel. It is also probably less likely than litigation to lead to a rupture of existing business relationships.

Avoiding foreign law. Arbitration can be decided according to the equities of the case rather than possibly unfamiliar or unfavorable foreign law. It can occur in any language chosen by the parties, and it can be held in the place best suited to the parties and the witnesses. Note that the place of arbitration should be a country that is a member of the U.N. Convention on the Recognition and Enforcement of Foreign Arbitral Awards n11 if you plan to enforce it in a Convention country. The U.N. Convention facilitates enforcement of the award.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n11 The text of the Convention appears in the Historical and Statutory Notes following 9 U.S.C.A. § 201.

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

Matters of proof. In arbitration, the methods of proof are more flexible. The arbitrator can hold hearings in several places where the proof or the witnesses exist. In addition, you probably will have greater liberality and flexibility in admitting evidence.

Procedure. In arbitration, one has the ability to choose the applicable procedural rules. Absent agreement, the arbitrator is likely to apply the procedural law of the seat where it is held. There is also the possibility of choosing an arbitrator or appointing an organization.

Dispute with foreign government or governmental entity. Is the dispute with a foreign government or government entity? If so, consider the possibility of arbitration or conciliation under the U.N. Convention on International Trade Laws (UNCITRAL) or through the International Center for the Settlement of Investment Disputes (ICSID). n12

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n12 See Amerasinghe, Submission to the Jurisdiction of the International Center for the Settlement of Investment Disputes, 5 J. Mar. L. & Com. 211 (1974); and Amerasinghe, Dispute Settlement Machinery in Relations Between States and Multinational Enterprise, 11 Int'l Law. 45 (1977).

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

Arbitration may be the only means of effective dispute resolution if the dispute is with a government or a governmental entity where sovereign immunity would prevent court jurisdiction or the enforcement of a court judgment. In addition to UNCITRAL and ICSID, there are other international arbitration facilities: the American Arbitration Association or its affiliate, the International Centre for Dispute Resolution; the London Court of Arbitration; and the International Chamber of Commerce Court of Arbitration in Paris. n13 Arbitration seems to be a growth industry with arbitration centers in Vancouver, British Columbia; San Francisco; New York; Stockholm, Sweden; Kuala Lumpur, Malaysia; Sydney, Australia; and a host of other places around the world.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n13 See the rules of the London Court of Arbitration at 24 I.L.M. 1137 (July 1985) and the model UNCITRAL Law on Commercial Arbitration adopted June 21, 1985. See also bilateral agreements such as the Japan American Trade Arbitration Agreement of September, 1952.

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

§ 1.02(c)(2) Factors Favoring Litigation
There is no arbitration clause. If the agreement between the parties contains no arbitration clause, litigation is the obvious alterative. Note, however, that arbitration is still possible if both parties agree.

Preliminary relief is desired. Preliminary relief is generally not available in arbitration. Injunctions to maintain the status quo, specific performance, orders for the sale of perishable goods, or attachment prior to the hearing may be essential. The availability of preliminary relief may depend on the law of the place of the arbitration. English courts will freeze assets that exist in England without an underlying court action in aid of an English arbitration. In Carolina Power & Light v. URANEX, n14 the court held that the U.N. Convention on the Recognition and Enforcement of Foreign Arbitral Awards does not preclude preliminary remedies by courts pending a foreign arbitration and that attachment is available to preserve the status quo. n15

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n14 451 F. Supp. 1044 (D.C. Cal. 1977).

n15 See also Compania De Navigacion Y Finaciera Bosnia S.A. v. National Unity Marine Salvage Corp., 457 F. Supp. 1013 (S.D.N.Y. 1978), which rejected a contrary holding in McCreary Tire & Rubber Co. v. Ceat S.A., 501 F.2d 1032 (3rd Cir. 1974).

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

Speed in determining issue. When the only issue is payment of money due (as in many loan agreements), arbitration may actually be slower than a quick summary judgment obtained in litigation.

Danger of a Compromise Award. The arbitrator may be uncontrolled by generally accepted legal standards and may simply split the difference in deciding the matter.

Expense. Arbitration can be very expensive. Each person on a board of arbitrators may require payment and possibly air transportation to the hearing site as well. The translation of documents can also be very expensive. This can vary greatly from different appointing authorities. As an example, if you assume a claim of $ 1,000,000, the AAA would charge $ 9,150 for its services as the appointing authority and administrator. The I.C.C. would charge $ 49,175. The I.C.C. generally has a more thorough review process, however, which probably improves the quality of the awards. The London Court of Arbitration charges an initial fee of £ 1500 plus £ 200 per hour for time spent by the Secretariat, plus an overhead fee of 5% of the total fees. The Japanese Commercial Arbitration Association would charge approximately $ 4,600, while the British Columbia Arbitration Centre would charge approximately $ 4,100 as administrative fees.

Discovery. Discovery is frequently very awkward and generally quite limited in arbitration. Note, however, that few jurisdictions outside the United States permit United States-style discovery.

Delays. Arbitration can result in significant delays because of the difficulty of coordinating arbitrators' and parties' schedules.

Appeal. Litigation provides an opportunity for the correction of errors through the appeal process, a feature that is not available from an arbitrator's decision.

Dispute not arbitrable. Some disputes may be viewed as nonarbitrable, such as patent validity. Antitrust claims, however, are now arbitrable. The Supreme Court has resolved a long standing controversy about whether antitrust claims are arbitrable. n16

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n16 See Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614 (1985). See also Genesco, Inc. v. T. Kakiuchi & Co. Ltd., 815 F.2d 840 (2d Cir. 1987).

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

Enforcement concerns. The enforcement of the arbitral award may be more difficult than enforcement of a judgment, although most of the early prejudice against arbitration awards has virtually been eliminated. Note, however, the comment in Mitsubishi Motors that courts have "the opportunity at the award enforcement stage" to review the adequacy of enforcement of United States national interests in antitrust enforcement. n17 Note also that awards may be enforced despite inconsistent national court judgments. n18

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n17 473 U.S. at 638.

n18 See American Constr. Mach. & Equip. Corp. Ltd. v. Mechanized Constr. of Pakistan Ltd., 659 F. Supp. 426 (S.D.N.Y. 1987), aff'd 828 F.2d 117, cert. denied 484 U.S. 1064.

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

Note, however, Volt Information Sciences, Inc. v. Stanford University, n19 which involved the interaction of choice of law and an arbitration clause. The Supreme Court held that the contractual choice of California law allowed a stay of arbitration under the California Arbitration Act n20 despite contrary provisions of the United States Arbitration Act n21 which it found did not preempt the California statute.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n19 489 U.S. 468 (1989).

n20 CAL. CIV. PROC. CODE ANN. §§ 1280 et seq. (West 1982).

n21 9 U.S.C. §§ 1-16, 201-208.

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

§ 1.03 SERVICE OF PROCESS
§ 1.03(a) Hague Service Convention
§ 1.03(a)(1) Generally
The Hague Convention on the Service Abroad of Judicial and Extrajudicial Documents n22 is the preferable (or even mandatory) means of obtaining service of process if the country of the defendant has adopted the Convention and you will have to enforce a judgment in that country. In Volkswagenwerk AG v. Schlunk, n23 the Supreme Court held that if a foreign defendant could be served in the United States by indirect service on a United States subsidiary, then service abroad on the defendant via the Hague Service Convention was not required. The Court's decision in Schlunk has been criticized not only in this country but by other member states of the Hague Convention who view it as circumventing the Convention.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n22 T.I.A.S. No. 6638, 20 U.S.T 361. The Convention can be found as an annotation to 28 U.S.C.A., Fed. R. Civ. P. 4(i) and in the law digest volume of the Martindale-Hubbell Law Directory.
n23 486 U.S. 694 (1988).

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

The following countries have adopted the Convention: Anguilla, Antigua and Barbuda, Argentina, Aruba, Bahamas, Barbados, Belarus, Belgium, Belize, Bermuda, Botswana, British Virgin Islands, Bulgaria, Canada, Cayman Islands, China, Cyprus, Czech Republic, Denmark, Djibouti, Egypt, Estonia, Falkland Islands and Dependencies, Fiji, Finland, France, French Polynesia, Germany, Gibraltar, Greece, Guernsey, Hong Kong SAR, Ireland, Isle of Man, Israel, Italy, Japan, Jersey, Kiribati, Republic of Korea, Latvia, Lithuania, Luxembourg, Macau SAR, Malawi, Mexico, Montserrat, Netherlands, Nevis, Norway, Pakistan, Pitcairn, Poland, Portugal, Russian Federation, St. Christopher, (Kitts), St. Helena and dependencies, St. Lucia, St. Vincent and the Grenadines, Seychelles, the Slovak Republic, Solomon Islands, Spain, Sri Lanka, Sweden, Switzerland, Turkey, Turks and Caicos Islands, Tuvalu, Ukraine, United Kingdom, the United States and Venequela. (Note that several other countries, which are signatories or have acceded to the Convention, have not yet ratified it: Kuwait, Romania and "Yugoslavia". The Convention will not bind those countries until they formally ratify it.)

Normally, service of process is made through modified diplomatic channels.

§ 1.03(a)(2) How to Proceed
The following steps should be followed when seeking service under the Convention:

(1) Read the Convention; it is short, clear, and can answer most questions. Be sure to read the declarations of the country involved.

(2) Refer to United States Department of Justice Memo 386. n24

(3) The United States Marshal's office can be very helpful, even in state court cases. Note, however, that you may no longer serve through the Marshal's office.

(4) Obtain two copies of the forms prescribed by Article 3 of the Convention from the United States Marshal's office. The forms are "Request," "Certificate," and "Summary." A translation is usually required if you are dealing with a non-English speaking country (see the declarations, but note that some countries, such as Japan, require translations, but have not made a specific declaration to that effect).

(5) No time period is specified for service, and it can be a very time-consuming process. You should send a follow-up inquiry through the Marshal's office if there is no response within 45-60 days. Although it varies by country and generally is getting better, anticipate six months from the start of the process for statute of limitations checking.

(6) Consider using a commercial service for service. Services such as APS International, Ltd. located in Minneapolis, MN (Telephone (952) 831-7776, Fax (952) 831-8150, Toll Free 1-(800) 328-7171, Toll Free Fax 1-(800) 538-5299) are experienced and can perform service for a reasonable fee. Sometimes their translations are not adequate and should be checked carefully before service is accomplished.

(7) Note that the United States has "privatized" international service of process, and all service of foreign process is done by a private company, Process Forwarding International. This is not a change of the Central Authority of the United States, which remains the Department of Justice, but rather outsourcing of the actual service. This is true of not only Hague service but also service under the Inter-American Convention and letters rogatory. For the Inter-American Convention, Process Forwarding International will also have the exclusive authority to act on behalf of the United States in transmitting outgoing requests for service of process abroad. The contact information is:

Process Forwarding International

910 5th Avenue

Seattle, WA 98104

USA

Phone: +1 (206) 521 2979

Fax: +1 (206) 224 3410

Toll Free Phone: +1 (800) 232 8854

Toll Free Fax: +1 (800) 786-4011

E-mail: info@hagueservice.net

Website: http://www.hagueservice.net

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n24 (Rev. July 3, 1979) (United States Marshal instructions).

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

§ 1.03(a)(3) Service by Mail
Is service by mail acceptable under the Convention? Note 10(a) of the Convention states that the Convention does not interfere with the "freedom to send judicial documents, by postal channels, directly to persons abroad" if the country of destination does not object (many do object). Many authorities believe this authorizes mailing subsequent documents such as notices, interrogatories and so forth, but not initial service." n25

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n25 See Y. Fujita, Service of Process Upon Japanese Nationals by Registered Airmail and Enforceability of Resulting American Judgments in Japan, 12 Law in Japan 69 (1979); Hosogai v. Kadota, 125 Ariz. 131, 608 P.2d 68 (1980).

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

An argument can be made that the United States intended for Section 10(a) to include service. Philip W. Amram, United States Delegate to the Hague Conference, noted that "Use of the Central Authority is purely optional with the applicant for Service." n26 The Secretary of State, in his letter of submittal to President Johnson, noted that "Article 10 permits direct service by mail." n27

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n26 59 Am. J. Int'l. L. 87, 90 (1965).

n27 Report of Secretary of State to President, Ex. Doc. C 90-1-2, R5. See the Report of the US Delegation to the Tenth Session of the Hague Conference on Private International Law. October 7-28, 1964, Dep't of State Bull. at 269 (Feb. 22, 1965). See also Shoci Kako Co., Ltd. v. Superior Ct. of San Francisco, 33 Cal. App. 3d 808, 109 Cal. Rptr. 402 (1973).

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

In short, service by mail of a translated copy of a summons and complaint is probably valid service under United States law if the country where service takes place has not objected to Section 10(a). A judgment based on such service would probably be enforceable in United States Courts. However, it is also likely that such a judgment would not be enforceable in a country, such as Japan, which, while it has not formally objected to Section 10(a), does not recognize such a method of service. This accords with the official Memoire of the Permanent Bureau of the Hague Convention which indicates that there was a full understanding among the participating countries to the Hague Convention that "legally speaking, the permission of utilizing postal channels for other states' notification within its territory shall not give rise to any obligation whatsoever on the part of the state of destination. . . . So far as the state of destination is concerned, the notification by mail is nothing but a pure fact." n28

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n28 Translation by Fujita, note 22 supra, at 77. See also the report of a Special Commission of April, 1989, on the Convention at 28 I.L.M. 1556 (1989).

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

§ 1.03(b) Federal Rules of Civil Procedure
§ 1.03(b)(1) Generally
Rule 4 of the Federal Rules of Civil Procedure was substantially revised as of April 22, 1993, effective December 1, 1993 in ways which directly affect foreign service. The following parts of the rule are of particular importance.

Subdivision d. Waiver of Service:

This rule is of particular significance to a plaintiff seeking foreign service. This method of service has the following advantages:

- Service can be faster and cheaper.

- Because the request for a waiver is not an official document and is merely a request for a voluntary act, it would probably not be prohibited by countries which otherwise would not allow service by mail.

- Paragraph (2)(B) allows alternate methods for sending the Notice and Request for waiver. Thus where the defendant is fluent in English, they could be sent by facsimile or courier service.

There are also significant advantages to the defendant. The defendant normally has only 20 days to answer or file a motion raising objections. The waiver gives the defendant 90 days to answer or file a motion. In addition, although there is no cost shifting where the defendant is outside the United States, the defendant who is fluent in English but resides in a country where translation is required can avoid the substantial translation and other costs which might otherwise be taxed against the defendant if the defendant does not prevail in the lawsuit.

Note that a request for waiver probably should not be used if the defendant resides in a country, such as the United Kingdom, where there are no translation costs and the Central Authority under the Hague Convention acts very promptly. In addition if there are possible statute of limitations problems, a request for a waiver should be avoided as it does not toll the statute.

Subdivision (f). Service upon Individuals in a Foreign Country.

This rule is a complete revision of former rule 4 (i). The rule now specifically references the Hague Convention, thus eliminating a trap for the unwary. It also makes clear that the Hague Convention (or the Inter-American Convention on Letters Rogatory for certain Latin American countries) are the required method of service. Other methods of service, not provided for in an international convention, can be used only "if there is no internationally agreed means of service...." FRCP 4(f)(2). The Hague Convention itself provides for alternate methods of service in certain circumstances and requires adequate notice.

The remainder of the rule largely tracks the language of former rule 4(i) with some minor changes. There is an addition of the term "letter of request" to the letter rogatory provision. This reflects more contemporaneous practice as influenced by the Hague Convention language. In addition the requirement of actual notice has been relocated in the rule, making it clear that it applies to all methods of service. Indeed the Hague Convention itself has a strong focus on actual notice in Articles 15 and 16.

Paragraph 3 of the rule authorizes the court to approve other methods of service not prohibited by international agreement. This might include expedited methods of service if necessary under the circumstances, alternate methods of service if the foreign Central Authority under the Hague Convention does not respond within six months, or even in exceptional circumstances, service by such methods as ordinary mail or facsimile, if it is consistent with due process, is not in violation of applicable international conventions and does not unduly offend foreign law.

Subdivision (h)(2) Service upon Corporations and Associations in a Foreign Country.

This rule provides that service on a corporation or association is made in the same way as an individual except for personal delivery to the individual.

Subdivision (j) Service on Foreign State or Instrumentality.

This rule is new and references the requirement to comply with the Foreign Sovereign Immunity Act, 28 U.S.C. § 1608 when serving a foreign state and its political subdivisions, agencies and instrumentalities.

Subdivision (k)(2) Territorial Limits of Effective Service.

This rule is a change in federal approach and is an attempt to remedy a perceived gap in the enforcement of federal law. Under the former rule, there was a problem of jurisdiction if there were insufficient contacts with any one state for it to assert jurisdiction under the Fourteenth Amendment even if there were sufficient contacts with the United States to satisfy application of U.S. law and to satisfy federal standards of forum selection. The limitation on the power of the state courts was incorporated into federal practice by the former rule. The new rule eliminates that limitation. There remain Fifth Amendment limitations on the exercise of territorial jurisdiction by federal courts on persons outside the United States. There may also be additional limitations on forum selection if the forum chosen by the plaintiff is so inconvenient to the defendant as to deny "fair play and substantial justice."

This narrow extension applies only to a cause of action based on federal law. It does not extend jurisdiction if the cause of action is based on a state cause of action in a diversity case.

Other Rule 4 changes.

Some other sections, such as Subdivision (g) Service on Infant or Incompetent person have specific provisions for foreign country service.

Many state rules still incorporate provisions similar to the former Federal Rule of Civil Procedure 4(i). Service following those rules may be advisable in the following conditions:

(1) If enforcement is sought in the United States. (Note that there are dangers even here because of the Hague Convention.)

(2) If there is a statute of limitations problem.

(3) If the jurisdiction of the defendant has not entered into the Hague Service Convention.

Some states, such as Washington, specifically provide that "the method for service of process in a foreign country must comply with applicable treaties, if any, and must be reasonably calculated, under all the circumstances, to give actual notice." n29 Although previously implicit because of the Supremacy Clause, it is now clear that, if the Hague Convention applies, service must be made in accordance with the Convention.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n29 Wash. C.R. 4(i).

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

§ 1.03(b)(2) Five Methods of Service Provided by Rule 4(i)
§ 1.03(b)(2)(A) In the Manner Prescribed by Foreign Law. Service in the manner prescribed by foreign law may be a manner that is not available in the United States. n30 British Columbia normally uses personal service by any person. Where personal service is unavailable, service by publication or by post may be ordered. Service on a corporation is by registered mail at its registered office, by leaving a copy at the registered office, or by serving the chief executive officer or an agent of the corporation. Time for appearance for a lawsuit brought in British Columbia is 7 days for service in British Columbia, 21 days elsewhere in Canada, 28 days in the United States, and 42 days anywhere else in the world.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n30 See United States v. Danenza, 528 F.2d 390 (2d Cir. 1975).

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

§ 1.03(b)(2)(B) Letter Rogatory or Letter of Request. A letter rogatory or a letter of request is a method of service that is generally not recommended.

A letter rogatory is a letter of request from a court in the United States to a court in a foreign country requesting international judicial assistance. n31 The steps involved in this form of service are:

(1) Letters rogatory must be issued under the seal of the court and the signature of the judge. The letter rogatory should be addressed simply "To Appropriate Judicial Authority of ___." n32 If the letter rogatory is intended for use in some Central American and South American countries, the Caribbean, the Near East, Malaysia, the Philippines, Rwanda, the Central African Republic: proceed with steps (2) and (3), if not, proceed to step (4). (This list is a general guide only). For Central American and South American countries, refer to the Inter-American Convention on Letter Rogatory and Additional Protocol.

(2) The judge's signature must be triple certified (meaning that the judge signs the documents, the clerk certifies that the judge is the judge, and the judge certifies that the clerk is the clerk).

(3) The letters rogatory must be "legalized" (authenticated) by a consul of the foreign country in the United States. If the documents were issued in a state court, they must first be authenticated by the state Secretary of State. If the documents were issued in a federal court, they must be authenticated by the Department of Justice. Contact the Justice Office of International Affairs. The documents must then be authenticated by the Department of State Authentication Office. See details in the Department of State memo at http://www.travel.state.gov/law/info/judicial/judicial_683.html. Note that it may be possible to authenticate the documents at the foreign consulate nearest you and avoid the interim steps. The Office of Overseas Citizens Services of the State Department, will, however, undertake the task of obtaining the authentications of the Departments of Justice and State and the foreign embassies, although such arrangements may necessitate further delay. If the letters rogatory are intended for use in Portugal, Spain and Israel, the documents must be authenticated in accordance with the Hague Convention Abolishing the Requirement of Legalization for Foreign Public Documents. If the documents were issued by a state court, contract the state Secretary of State for an application of the Convention apostille certification. All clerks and deputy clerks of the United States courts may apply the Convention apostille certification directly to federal court documents.

(4) The letters rogatory and any accompanying documents must be translated into the official language of the foreign country. The translator should execute an affidavit as to the validity of the translation before a notary.

(5) The letters rogatory must be submitted, in duplicate, to the Office of Overseas Citizens Services, Room 4811 N.S., Department of State, Washington, D.C. 20520 for onward transmission to the American Embassy in the foreign country. The American Embassy will transmit them to the Ministry of Foreign Affairs. The documents will then be sent by the Ministry of Foreign Affairs through the Ministry of Justice to the appropriate foreign court. The documents transmitted to the Department of State should therefore include the following: the original letter rogatory under seal, or a certified copy thereof, a photocopy of the letter rogatory, an original translation of the letter rogatory and a photocopy of the translation. The original documents will be served upon the designated recipient or deposited with the foreign court in connection with a request for service, and the copies returned to the court in the United States as proof of execution.

(6) The documents transmitted to the Department of State should be accompanied by a letter which sets forth the name of the case, docket number, and mailing address of the clerk of the court to whom the executed request should be returned. In addition, the letter should include a statement of responsibility for additional costs incurred in excess of the required deposit which accompanies the letter. The deposit should be in the form of a certified check or money order made payable to the American Embassy [country name] ___ in the amount of $ 100.00. The consular fee for handling letters rogatory ($ 32.00) will be deducted from the deposit. Any monies not expended in payment for foreign government fees will of course be refunded. If there is more than one person to be served, separate letters rogatory must be prepared. In such cases a deposit in multiples of the consular fee should be provided. n33

(7) Additional questions regarding letters rogatory should be addressed to the appropriate geographic division of the Office of Overseas Citizens Services, Department of State, Room 4811, Washington, D.C. 20520 at (202) 647-5225 or (202) 647-5226 or Toll Free 1 (888) 407-4747.

Interpretation of a particular question of foreign law in a particular case should be referred to foreign counsel.

(8) The Hague Conference on International Law (Fourteenth session) done at the Hague October 25, 1980, has strongly suggested including a summary of the document to be served as part of the letter rogatory. n34

(9) Letters rogatory are the only alternative in certain countries. Switzerland now has joined the Hague Service Convention, so one of the more difficult countries is now much easier. Formalities still must be followed very carefully for service in Switzerland. Do not use service by mail. Some Latin American countries and the United States are members of the Inter-American Convention on Letters Rogatory and Additional Protocol which entered into force in 1988 for the United States, Argentina, Ecuador, Guatemala, Mexico, Paraguay, Peru, and Uruguay. Forms for the Convention and information are available from United States Marshals' offices or the Office of International Judicial Assistance of the Department of Justice.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n31 For a sample letter rogatory, see 4 J. Moore, Moore's Federal Practice, P28.05; 22 C.F.R. §§ 92.54, 92.66. (Caveat: Do not draft the letter rogatory as a request from the President of the United States, but rather as a request from the court.) See also 8 Wigmore, Evidence (rev. McNaughton 1961) § 2195a(ii).

n32 See The Mandu, 11 F Supp. 845 (E.D.N.Y. 1935).

n33 22 C.F.R. § 22.1, item 67 revised 2/1/81.

n34 See 19 I.L.M. 1519 (1980) and the United States Dep't of Justice Memo No. 386 (Rev. July 3, 1979) (United States Marshal instructions) for a copy of the desired form.

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

PRACTICE HINTS:
- Plan ahead - count on services by letters rogatory taking at least a year.

- Use local counsel in the country involved to speed up process.

- Always use a translation.

- If the complaint is long, include a summary.

§ 1.03(b)(2)(C) Personal Delivery. The use of a foreign attorney to accomplish service by personal delivery is a frequently used method when that type of service is permissible in the country involved. Personal service by a United States attorney can be extremely dangerous, however. It has led to a damage suit for malicious trespass in the Bahamas, and to a criminal indictment of an SEC staff attorney who served an administrative subpoena in France. Switzerland previously prosecuted criminally. There is also a danger of violating local law requiring service by officers of the local court. n35

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n35 But see International Controls Corp. v. Vesco, 593 F.2d 166 (2d Cir. 1979).

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

§ 1.03(b)(2)(D) Return Receipt Mail. Federal Rule 4 has been changed to make service by mail the primary method of service, eliminating the requirement that the United States Marshal perform most service of Summons and Complaint. Note that Rule 4(i) still requires return receipt mail. Service by return receipt mail is simpler and cheaper by far than all other methods. It must be used very cautiously, however. In any event, a translation of the documents should be included. n36

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n36 Hunt v. Mobil Oil Corp., 410 F Supp. 4, 9 (S.D.N.Y. 1975); but see Shoei Kako Co., Ltd. v. Superior Ct. of San Francisco, 33 Cal. App. 3d 808, 109 Cal. Rptr. 402 (1973) (service of English language documents proper in presence of evidence that company routinely corresponded in English).

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

Many countries consider service by mail a serious violation of their sovereignty. Do NOT use this method of service in Switzerland, the Federal Republic of Germany, the Russian Federation, Czech Republic, the Slovak Republic, Egypt, Norway, Turkey, or Kuwait. Other countries, such as Japan, do not consider service by mail a violation of sovereignty, but they consider it ineffective on essentially due process grounds and will not enforce a foreign judgment where service has been accomplished by mail. If in doubt consult with:

Overseas Citizens Services

Room 4811, 2201 C Street, N.W.

Department of State

Washington, D.C. 20520

Telephone (202) 647-5225

§ 1.03(b)(2)(E) Other Methods of Service. Other alternative methods of service include service:

(1) As directed by order of court, possibly even on the attorney for the defendant; n37

(2) Service on wholly owned subsidiaries and affiliated corporations in the forum state may be valid as service on an agent; n38

(3) In accordance with the terms of an applicable treaty or convention; or

(4) By diplomatic or consular officials if authorized by the Department of State (only for FSIA).

A waiver of service notarized before a United States Consular Official would also be valid.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n37 See Levin v. Ruby Trading Corp., 248 F Supp. 537 (S.D.N.Y. 1965); International Controls Corp. v. Vesco, 593 F.2d 166 (2d Cir. 1979).

n38 See Zenith Radio Corp. v. Matsushita Elec. Indus. Co., Ltd., 402 F. Supp. 262, 330 (E.D. Pa. 1975); Bersch v. Drexel Firestone, Inc., 389 F. Supp. 446, 462-463 (S.D.N.Y 1974).

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

§ 1.03(b)(3) Proof of Service Under Rule 4
Rule 4(l) provides for proof of service in a foreign country which can include the methods set out in the Hague Convention, a receipt signed by the addressee or "other evidence of delivery to the addressee acceptable to the court."

§ 1.03(c) Other Alternatives
If it is not possible to serve process in the foreign country, because of time constraints, difficulty, or impossibility in particular circumstances, alternatives to service in the foreign country should be considered. Some of these alternatives are:

(1) Serve the United States subsidiary or a local employee. The President or some other officer of a United States subsidiary may also be an officer or director of the foreign parent. n39

(2) Note that consular officials cannot normally serve process. n40 Service under the Foreign Sovereign Immunities Act n41 is accomplished through diplomatic channels.

(3) Another possibility is to serve an officer or director of the foreign corporation while they are temporarily in the forum state in transit or otherwise. The United States Supreme Court, in a very interesting opinion, upheld such transitory jurisdiction in Burnham v. Superior Court of California. n42 Even here there may be a challenge under forum non conveniens.
(4) If the statute applies in the particular case, there are a number of special federal statutes governing service, including:

(a) The Clayton Act § 12. n43

(b) The Immigration and Nationality Act. n44

(c) The Securities Act of 1933 and the Securities Exchange Act of 1934. n45

(d) The Patent Act. n46

(e) The Veterans Insurance Act of 1974. n47

(f) The Merchant Marine Act of 1936. n48

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n39 See Volkswagenwerk AG v. Schlunk, 486 U.S. 694 (1988); Compare O.S.C. Corp. v. Toshiba Am., Inc., 491 F.2d 1064 (9th Cir. 1974) with Zenith Radio Corp. v. Matsushita Elec. Indus. Co., Ltd., 402 F, Supp. 262 (E.D. Pa. 1975); United States v. United States Alkali Export Ass'n, 1946 Trade Cases P57,581 (S.D.N.Y 1946); Sunrise Toyota Ltd. v. Toyota Motor Co., Ltd., 1972 Trade Cases P74,092 (S.D.N.Y. 1972); United States v. Watchmakers of Switzerland Info. Center Inc., 133 F. Supp. 40 (S.D.N.Y. 1955).

n40 22 C.F.R. § 92.85.

n41 28 U.S.C. § 1608(a).

n42 110 S. Ct. 2105, 109 L. Ed. 2d 631 (1990).

n43 15 U.S.C. § 22 (service where corporation is an inhabitant or "may be found").

n44 8 U.S.C. § 1451. Zurini v. United States, 189 F.2d 722 (8th Cir. 1951).

n45 15 U.S.C. §§ 77a-78hh. SEC v. Briggs, 234 F. Supp. 618 (D. Ohio 1964).

n46 35 U.S.C. §§ 146, 293.

n47 38 U.S.C. § 784(a).

n48 46 U.S.C. § 1292.

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

§ 1.03(d) Service on Foreign Governments or Agencies
Is the dispute with a governmental entity? An increasing amount of trade takes place with governmental entities. In addition, many "privately owned" companies may have over 50 percent of their shares owned by the government. If the prospective defendant is a government or a governmental agency or instrumentality, the Foreign Sovereign Immunities Act of 1976 (FSIA) n49 applies.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n49 28 U.S.C. §§ 1602-1611.

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

FSIA service is made in accordance with 28 U.S.C. § 1608(a) if the defendant is a foreign state or subdivision, and 28 U.S.C. § 1608(b) if the defendant is a foreign agency or instrumentality. An "agency or instrumentality" includes commercial entities with over 50 percent ownership held by the government. In either case, use of the Hague Service Convention is referenced in the statute and is the preferable means of service if the government concerned has adopted the Convention. Note that service by mail on a foreign embassy is not adequate service. n50 For drafting purposes, note the provision authorizing service "in accordance with any special arrangement for service."

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n50 See Alberta v. Empresa Nicaraguense de la Carne, 705 F.2d 250 (7th Cir. 1983). An excellent and very thorough article on service under the FSIA is found in George, Practical and Theoretical Analysis of Service of Process under FSIA, 19 Int'l Law. 49 (1985).

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

§ 1.04 DISCOVERY
§ 1.04(a) Background
§ 1.04(a)(1) Hostility to Discovery
Most countries do not have the liberal discovery rules of the United States and many are actively hostile to discovery within their country. Civil law countries in particular frequently view discovery as an infringement of sovereignty. Some countries have required attorneys seeking a business visa to affirm that they are not going to the country for the purpose of taking a deposition. Canada and Great Britain view much United States discovery as a fishing expedition. A number of cases have arisen concerning this issue, the most striking of which are the Westinghouse Electric-Uranium Cartel cases which involved a number of cases and jurisdictions in the United States, Canada and even the House of Lords in Great Britain. n51 Some countries have even passed legislation specifically directed at combating what they regard as overly broad United States discovery. n52 In short, foreign discovery is costly, time-consuming, and difficult. Avoid it if possible by accomplishing as much discovery in the United States as possible. Bring cooperative witnesses to the United States for depositions, use Rule 37 sanctions for failure to produce documents in United States, and focus on discovery of subsidiaries.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n51 See In re Westinghouse Elec. Corp. Uranium Contracts Litig., 563 F.2d 992 (10th Cir. 1977) (description of some of the litigation); 17 I.L.M. 38 (1978) (House of Lords decision). See also Re Asbestos Ins. Coverage cases (1985) 1 All E.R. 716 (1985) W.L.R. 331.

n52 See, e.g., The South African Protection of Businesses Act, No. 99, 1978, reproduced at 18 I.L.M. 127 (1979).

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

§ 1.04(a)(2) What Is the Purpose of the Discovery?
Is the purpose of the desired discovery the perpetuation of evidence or its discovery? If it is perpetuation of evidence, ensure compliance with the Federal Rules of Evidence. Be careful to:

(1) Prepare an adequate foundation;

(2) Avoid hearsay problems; and

(3) Obtain the best evidence. n53

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n53 Fed. R. Evid. 1003, 1004(2), 1005.

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

For potential problems see The Mandu, n54 in which depositions were suppressed because of noncompliance with the Rules.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n54 11 F. Supp. 845 (E.D.N.Y. 1935).

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

§ 1.04(a)(3) The Hague Convention
Is the country a party to the Hague Convention on the Taking of Evidence Abroad in Civil or Commercial Matters? n55 The following states are parties: Anguilla, Argentina (excludes recognition of the extension of the convention by the United Kingdom to the Malvinas, South Georgia and South Sandwich Islands), Aruba, Australia, Barbados, Bulgaria, Cayman Islands, China, Cyprus, Czech Republic, Denmark, Djibouti, Estonia, Falkland Islands, Finland, France, French Guiana, French Polynesia, Germany, Gibraltar, Guadeloupe, Guernsey, Hong Kong SAR, Isle of Man, Israel, Italy, Jersey, Latvia, Luxembourg, Macao SAR, Martinique, Mexico, Monaco, Netherlands, Norway, Poland, Portugal, Saint Pierre and Miquelon, Singapore, Slovak Republic, Sovereign base areas of Akrotiri and Dhekelia, Spain, Sweden, Switzerland, United Kingdom, United States, Venezuela.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n55 T.I.A.S. No. 7444, 23 U.S.T. 2555. The Convention entered into force in the United States in 1972 and is reprinted in the Law Digest Volume of Martindale-Hubbell Law Dictionary and in 28 U.S.C. 1781.

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

The Convention provides a shorter method of obtaining evidence without proceeding through the more difficult diplomatic channels. There is also a treaty obligation to honor foreign evidence requests. Note the requirement in Article 1 that the letter of request "shall not be used to obtain evidence which is not intended for use in judicial proceedings, commenced or contemplated." Many countries have the opinion that United States pretrial discovery is something used to determine whether there is a basis for a lawsuit which is not yet filed. Ensure that the request states that the evidence sought is "for judicial proceedings." Avoid such words as "pretrial discovery." Note also Article 23 which provides:

A Contracting State may at the time of signature, ratification or accession, declare that it will not execute Letters of Request issued for the purpose of obtaining pretrial discovery of documents as known in Common Law countries.

Many of the contracting states, with the exception of the United States, have so declared. Some, however, have made a limited declaration under Article 23. Nevertheless, a narrowly worded request avoiding the term pretrial discovery will usually be accepted.

The accession of Singapore to the Convention gives some insight into what other countries find objectionable in United States discovery. Its reservation provides as follows:

In accordance with Article 23 the Government of the Republic of Singapore has declared that the Republic of Singapore will not execute Letters of Request issued for the purpose of obtaining pretrial discovery of documents as known in Common Law countries.

The Government of the Republic of Singapore has further declared that it understands Letters of Request issued for the purpose of obtaining pretrial discovery of documents for the purposes of the foregoing declaration as including any Letter of Request which requires a person:

(1) To state what documents relevant to the proceedings to which the Letter of Request relates are, or have been, in his possession, custody, or power; or

(2) To produce any documents other than particular documents specified in the Letter of Request as being documents appearing to the requested court to be, or likely to be, in his possession, custody, or power. It is also understood that the reference to civil or commercial actions in the Convention does not include tax matters for the Republic of Singapore.

In July 1985, a special commission on the operation of the Hague Evidence Convention met, n56 and drafted a model letter of request to use with the Hague Evidence Convention. The model, with some modifications, is helpful to use with non-Convention countries as a letter rogatory. n57 In October and November of 2003, an additional special commission met and made some additional suggestions. At that time there was a survey of a number of practicing U.S. litigators to determine how the Convention was operating in practice. Their report is a very helpful in showing how to seek discovery abroad.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n56 Their report is found at 24 I.L.M. 1668 (1985).

n57 The form is included as an appendix in the Martindale-Hubbell material on the Convention. See note 53, supra. See also the most recent Commission report on the Convention at 28 I.L.M. 1556 (1989).

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

The Hague Convention, in Chapter II, provides a means of taking evidence by diplomatic and consular agents and by court-appointed commissioners. Unfortunately, most countries have made reservations in this area which greatly restrict the utility of the Convention. Most civil law countries are reluctant to have evidence taken by anyone other than judges, or to compel the testimony of recalcitrant witnesses.

A major area of dispute has been the extent to which the Hague Evidence Convention supersedes the Federal Rules of Civil Procedure. The United States Supreme Court held, in In re Societe Nationals Industrielle Aerospatiale, n58 that the Convention did not provide an exclusive discovery procedure and did not require first resort to the Hague Convention, but that district courts should go through a comity analysis to determine if parties should be required to use the Hague Convention.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n58 482 U.S. 522 (1987).

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

Plaintiffs in Aerospatiale sued a French airplane manufacturer in Iowa for damages caused by the crash of a plane sold by the defendant. Discovery under the Federal Rules followed, with requests for large quantities of documents located in France. The defendant sought a ruling that the Hague Evidence procedures were mandatory because the evidence was located in France. The defendant also argued that it would be subject to criminal penalties under the French blocking statute if it revealed documents which were prohibited for security reasons. The Court ordered discovery under the Federal Rules without regard to the Convention. On appeal, a number of other Convention countries, such as the United Kingdom, France, and Germany filed amicus curiae briefs. Switzerland also filed an amicus brief, as did the United States government. Many countries and commentators (as well as the concurring opinions) have been critical of the opinion and what was considered a weakening of the Hague Convention.

The fear expressed was that courts would unnecessarily resort to issuing discovery orders under the Federal Rules in a raw exercise of their judicial powers, to the detriment of the United States's national and international interests. Over the past decade these fears seem valid as lower courts have almost unanimously refused to read the comity analysis as requiring use of the Convention unless the discovery physically takes place on foreign territory. n59

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n59 See Haynes v. Kleinwefers, 119 F.R.D. 335 (E.D.N.Y. 1988); Rich v. KIS Cal., Inc., 121 F.R.D. 254 (M.D.N.C. 1988); Benton Graphics v. Uddeholm Corp., 118 F.R.D. 386 (D.N.J. 1987); Manoir-Electroalloys Corp. v. Amalloy Corp., 711 F. Supp. 188 (D.N.J. 1989).

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

A recent development has been the adoption of bilateral agreements for cooperation in the antitrust area. Canada and the United States signed a Memorandum of Understanding as to Notification, Consultation and Cooperation with Respect to Application of National Antitrust Laws (signed March 9, 1984), which also applies to cooperation in private antitrust suits. The United States and Austria also signed the United States-Australian Antitrust Memorandum, dated June 29, 1982.

General up to the date information regarding discovery is available from the State Department Office of Overseas Citizens Services. Their address and regional office telephone numbers are located above in the portion related to service. Additional information is available through a fax back service available at their fax number, (202) 647-3000 and on the Internet at <http://travel.state.gov>. Information about an increasing number of countries is available on the web site presently. Hopefully more will be added in the near future.

§ 1.04(b) Discovery from a Cooperative Party
Obtaining discovery from a cooperative party poses little problem as long as the country in which the evidence is to be taken does not proscribe the taking of evidence voluntarily. Some countries view even voluntary evidence taking as an infringement of their territorial sovereignty, particularly if there is a non-United States national involved. Note that the following countries, among others, may prohibit voluntary depositions: Bolivia, Bulgaria, the Dominican Republic, Haiti, Honduras, Hungary, Japan, Latvia, Liberia, Poland, Switzerland, Turkey, and Yugoslavia. Even though the witness may be cooperative, normally depositions are taken in the home country of the deponent. The traditional rule is that a deposition of a defendant is taken at the home area of the defendant. Under the Aerospatiale case, even though use of the Hague discovery convention is not mandatory, there is considerable emphasis on the need for American courts to "exercise special vigilance to protect foreign litigants from the danger that unnecessary, or unduly burdensome, discovery may place them in a disadvantageous position." Aerospatiale, 482 US at 546. Consequently, normally depositions of a defendant, absent truly exceptional circumstances, should be in the country of the defendant. n60

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n60 See Metrex Research Corp. v. United States, 151 F.R.D. 122 (D. Col. 1993); Undraitis v. Luka, 142 F.R.D. 675 (N.D. Ind. 1992); 4 Moore's Federal Practice § 26.70 [1-3]; Farquhar v. Shelden, 116 F.R.D. 70 (E.D. Mich. 1987).

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

A different rule may apply for the plaintiff, because the plaintiff chooses the forum and presumptively can not complain that it is inconvenient or burdensome.

Check to see whether a consular convention may be helpful (as it is in the case of Japan). Japan, under the Japan-United States Consular Convention, allows depositions of willing witnesses held in the U.S. Embassy in Tokyo or various U.S. consulates throughout Japan. Such depositions require considerable planning and scheduling in advance. A special deposition visa is required. See United States Department of State publication, "Obtaining Evidence in Japan" available from the Overseas Citizens Service of the Department of State at the address noted above.

Some countries may be even more restrictive. Switzerland even considers the mailing of interrogatories or other similar documents an infringement of sovereignty.

§ 1.04(c) Discovery from an Uncooperative Party
To obtain discovery from an uncooperative party, use Rule 37 sanctions. n61 This will generally be effective. Note however that depositions normally are held at the residence or place of business of the deposed party. Similarly, the normal rule is that discovery of documents takes place at the place of business of the party producing the documents. If that person or company is located in a foreign country, this would mean discovery would take place in the foreign country. See footnote 60 above. If such discovery is anticipated, make reservations for use of a conference room in the U.S. Consulate in the foreign country very early. Many times, these conference rooms are booked months or even a year in advance. Early reservation, even before discovery begins, can cut short the time waiting for discovery to begin or a crucial deposition to take place. If there is a claim that discovery is illegal under local law, check the validity of that claim with a local attorney.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n61 See, e.g., United Nuclear Corp. v. General Atomic, 17 I.L.M. 376 (D.N.M. 1978), and Radio Corp. of Am. v. Ranland Corp., 1 Q.B. 618 (1956).

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

§ 1.04(d) Discovery of a Cooperative Nonparty
§ 1.04(d)(1) Depositions
Oral depositions are expensive and involve possible delays for translations. Written depositions are cheaper than oral depositions, easier to arrange, and, under some circumstances, just as effective.

Depositions can be taken in a foreign country:

- Pursuant to any applicable treaty or convention. n62

- Pursuant to a letter of request (whether or not captioned a letter rogatory). n63

- On notice before a person authorized to administer oaths in the place where the examination is held, either by the law thereof or by the law of the United States. n64

- Before a person commissioned by the court, and a person so commissioned shall have the power by virtue of the commission to administer any necessary oath and take testimony. n65

- By stipulation. n66

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n62 Fed. R. Civ. P. 28(b)(1).

n63 Fed. R. Civ. P. 28(b)(2). Letters rogatory are discussed in § 1.03(b)(2)(B), supra.
n64 Fed. R. Civ. P. 28(b)(3) and 22 U.S.C. § 4215.

n65 Fed. R. Civ. P. 28(b)(4).

n66 Fed. R. Civ. P. 29.

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

§ 1.04(d)(2) Production of Documents
Many countries are very reluctant to allow production of documents for a foreign law suit. At most, production of individual specifically identified documents may be allowed. Absent a prohibition in the country where the documents are located, use of threat of sanctions under the rules may lead to compliance. However the documents should normally be examined in the country where they are located. n67

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n67 See 8A Wright and Miller, Federal Practice and Procedure, Civil § 2214 at 442; Caruso v. The Coleman Co., 157 F.R.D. 344 (E.D. Pa. 1994); Mid-America Facilities v. Argonaut Ins. Co., 78 F.R.D. 497 (E.D. Wisc. 1978).

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

§ 1.04(d)(3) Expenses
Note that rules provide for prepayment of attorney fees, per diem, and air fare (first class in Leasco n68) under Rule 37(a)(4). n69 This in itself can be a deterrent to discovery abroad.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n68 Note 4, supra.
n69 Fed. R. Civ. P. 37(a)(4).

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

§ 1.04(e) Non-Convention Discovery of Uncooperative U.S. National
Discovery can be obtained from an uncooperative United States national by using foreign authorities to assist in obtaining evidence from United States nationals, by one of two methods:

(1) The use of letters rogatory. n70

(2) Subpoena of a person in a foreign country. A United States Court may issue a subpoena to a "national or resident of the United States who is in a foreign country" to appear before the Court or before a person or body designated by the Court or may compel production of documents. n71

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n70 Letters rogatory in the service of process are discussed in § 28.03(b)(2)(B), supra.
n71 28 U.S.C. § 1783.

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

§ 1.04(f) Uncooperative Foreign Witness
Discovery of an uncooperative foreign witness who is not a party may be virtually impossible. Although letters rogatory n72 may be used, you should anticipate difficulty, delay, and expense. If the witness is under the control or influence of an adverse party such as an officer, director or managing agent, it may be possible to use Rule 37 sanctions. If not, negotiations to have the witness fly to the United States may be fruitful. Try to ensure that any evidence obtained is properly authenticated. n73 If this is not possible, try use of a foreign attorney with experience in obtaining discovery under a letter rogatory procedure. Some judges will insist on conducting the examination under the letter rogatory themselves while others will allow local attorneys to use more probing and follow-up questions in an examination.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n72 Letters rogatory in the service of process are discussed in § 25.03(b)(2)(B), supra.
n73 Fed. R. Evid. 902(3), Fed. R. Civ. P. 44(a)(2).

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

It may be easier to take both interpreters and court reporters with you rather than rely on a locally obtained stenographer. Many foreign interpreters or court reporters follow a procedure of translating or transcribing only the general theme of the testimony rather than word for word. This can lead to later disputes over the accuracy of the testimony. A verbatim record is not customary in many civil law jurisdictions. Note the last sentence of Federal Rule of Civil Procedure 28(b) which provides:

"Evidence obtained in response to a letter rogatory need not be excluded merely for the reason that it is not a verbatim transcript or that the testimony was not taken under oath or for any similar departure from the requirements for depositions taken within the United States under these rules." n74

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n74 Fed. R. Civ. P. 28(b). Fed. R. Evid. 804(b)(5) (exceptions to hearsay rule).

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

There may also be unfamiliar assertions of privileges in the foreign country. Associated counsel in the foreign country may be helpful in evaluating these claims.

Balance the chance for probing through written depositions against the factors of cost and control over the questions asked. Recognize the difficulties of probing when using an interpreter. Count on this procedure taking three to four times the usual amount of time, depending on the sophistication and English language skills of the witness. If you do bring an interpreter or court reporter from the United States, be aware that they may also require special deposition visas in countries such as Japan. Video taping of the deposition is generally advisable. This allows a possible issue about improper interpretation to be raised subsequently as well as showing the demeanor of the witness. However, the time for arranging the video taping, setting it up at the Consulate and taking it down at the end of each day can cut short the time for productive questioning during a deposition.

§ 1.04(g) Discovery in Canada
Although Canada has, in the past, expressed some concern about what was perceived as an excess of claimed United States jurisdiction, discovery under the British Columbia court rules does not vary too greatly from discovery as it is known in the United States. The following rules apply to discovery in British Columbia courts for British Columbia cases.

(1) Discovery of Documents. Rule 26 gives a party certain rights to compel the disclosure of documents in the possession of another party. The court may order a person who is not a party to the litigation to produce documents in his or her possession. n75 Rule 27 further provides a mechanism for order in the production of documents. Note the greater use of court orders that is customary in United States discovery (at least theoretically).

(2) Examination for Discovery. Examination for discovery is similar to a deposition of an opposing party. If examination for discovery is taken of a corporation, it can only be taken as of right of one representative of that corporation. Examination of another representative is possible by court order only. n76

(3) Examination of Witness. Examination of a witness is available by court order only and is a fairly recent innovation. It is certainly not available as of right. It is only available when the potential witness has refused to give a response statement. Examination of an expert witness is even more rarely available and is only available when you can show that you are unable to obtain facts and opinions on the same subject by other means (such as by using your own witness). n77

(4) Interrogatories. Written interrogatories of other parties are now available as of right. n78

(5) Physical Examination. A physical examination of a person is available by court order. n79

(6) Depositions. A deposition is not a pretrial examination of a witness. It is done primarily to perpetuate testimony.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n75 B.C. R. Civ. P. 26(11).

n76 Fed. R. Civ. P. 27.

n77 Fed. R. Civ. P. 28.

n78 Fed. R. Civ. P. 31.

n79 Fed. R. Civ. P. 35.

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

§ 1.05 ENFORCEMENT OF FOREIGN JUDGMENTS
§ 1.05(a) Arbitration Awards
§ 1.05(a)(1) Under United Nations Convention
The U.N. Convention on the Recognition and Enforcement of Foreign Arbitral Awards entered into force in the United States in 1970. Over 55 countries have either ratified or acceded to the Convention. n80

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n80 See the list and the Convention reproduced in the Law Digest Volume of the Martindale-Hubbell Law Directory. The text of the Convention also appears in the Historical and Statutory Notes following 9 U.S.C.A. § 201 (West 1991 Supp.).

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

The Federal Arbitration Statute n81 was also amended in 1970. Courts have narrowly construed public policy defenses to enforcement of foreign arbitration awards. n82 Antitrust implications in foreign awards may cause particular problems. Such a judgment may have priority in bankruptcy proceedings. n83 Note that an arbitration award pursuant to the Convention may not eliminate the need to comply with the Foreign Sovereign Immunities Act.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n81 9 U.S.C. §§ 1-16, 201-207; the 1970 amendments added §§ 201-207, concerning enforcement of foreign arbitral awards under the U.N. Convention.

n82 See, e.g., Parsons & Whittemore Overseas Co. v. Societe Generate de Industrie du Papier (RAKTA), 508 F.2d 969 (2d Cir. 1974). But see Interamerica Refinery Corp. v. Texaco Maracaibo, Inc., 307 F. Supp. 1291 (D.C. Del. 1970).

n83 Matter of Fotochrome, 377 F. Supp. 26 (E.D.N.Y 1974), aff'd 517 F.2d 512 (2d Cir. 1975).

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

§ 1.05(a)(2) Non-Convention Cases
State arbitration statutes will generally permit ready enforcement of awards. In addition, 18 commercial bilateral treaties contain arbitration provisions. Material on this subject is available from the American Arbitration Association.
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